1.1

1.2

THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 2

APPEAL-119/2019

GHANSHYAM DAS SHARMA e Appellant
Versus

M/S DESERVE BUILDERS & DEVELOPERS LTD.  eeeees Respondent

Counsel for Appellant Counsel for Respondent

VINAY LAKHANI PREM CHANDRA CHAUHAN

Hon’ble Mr. T.B. Singh, Judicial Member
Hon’ble Mr. K.K. Jain, Technical Member

That the instant appeal has been filed against the order dated 17.05.2019 passed by
the U.P. Real Estate Regulatory Authority, Lucknow (hereinafter referred to as ‘the
Regulatory Authority’) in Complaint No.1201929391 [Ghanshyam Das Sharma

Vs. Deserve Builders & Developer Ltd.] with the following submissions :-

That the developer M/s. Deserve Builders and Developers Ltd. were constructing a
group housing project named as Deserve Elite on land bearing plot No. 11/GH-7
(C) situated at Sector-11, Vrindavan Yojna Raibareli Road, Lucknow, U.P. under

U.P. Housing and Development Board.

That the appellant had booked a flat on 12.10.2017 under the subvention scheme
offered by the promoter. Under the subvention scheme the company sales
executive Mr. Suhail Ahmed assured the appellant that the buyer was to pay a
booking amount of Rs. 2,00,000/= and the balance amount was to be paid by
DHFL (Dewan Housing Finance Limited) with whom they had associated for
providing loans to the buyer. The loan was to be disbursed under a tripartite
agreement between the developer, the bank and the buyer. The buyer’s EMI was to
begin only after he gets the possession of the flat.
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That on the basis of the above assurance the appellant deposited a undated cheque
for Rs. 2 lacs with the builder as booking amount and they assured the appellant
that the cheque would be deposited only after the loan was approved by the bank
i.e. DHFL.

That alongwith the undated cheque, the appellant also submitted all the necessary
papers required for processing of the loan i.e. Aadhar Card, PAN Card, Bank

Statement etc.

That subsequently, the respondent called the appellant and informed that loan has
been sanctioned and the appellant will have to deposit 10% of the total cost,
amounting to Rs. 7,77,000/=. The appellant protested and told the respondent that
as per the subvention scheme the appellant was to deposit a sum of Rs. 2 lacs only

and the rest amount was to be paid by the bank i.e. DHFL.

That the sales executive convinced the appellant and told that the sanction shall be
cancelled if the appellant does not deposit the required mandatory amount. The
appellant subsequently deposited the balance amount on the following dates
mentioned herein below :

(1) Rs. 2,00,000/= dated 30.10.2017

(i1) Rs. 75,000/= dated 03.11.2017

(iii))  Rs. 1.00,000/= dated 06.11.2017

(iv)  Rs. 49,000/= dated 09.11.2017

(v) Rs. 1,53,000/= dated 16.11.2017
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That after the receipt of the above said amount the appellant demanded the receipt
and sanction letter of Dewan Housing Finance Limited to which the respondent
assured that the above documents shall be given soon and did not provide the

receipt nor the sanction letter on some pretext or the other.

That in the month of December, 2017 when the appellant visited the respondent’s
office to enquire about the status of the loan the respondent informed the appellant

that DHFL has refused to sanction the loan.

That in view of the loan being rejected by DHFL, the appellant asked the developer
to refund the deposited amount of Rs. 7,77,000/= as the appellant was not in a

position to buy the flat by any other means.

That on the appellant’s demand of refund of money the respondent was rude and
made excuses and till date has not refunded the booking amount. The respondent
are arrogant enough and threatened the appellant could use any forum to get the

refund.

That subsequently, the appellant filed a complaint with the Hon’ble Authority on
20.01.2019 and the first hearing was held on 15.02.2019 in which the respondent
was absent and the next hearing was fixed for 08.03.2019.

That respondent again did not appear on the next hearing fixed on 08.03.2019 after
which the Hon’ble Authority ordered public notice to be issued and the next
hearing was fixed for 04.04.2019.
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That the public notice was published in Dainik Jagran, Lucknow edition on

06.03.2019 and in Hindustan Lucknow edition on 19.03.2019.

That on 04.04.2019 after the issuance of public notice and after giving adequate
opportunity to the respondent it did not appear after which the Hon’ble Court

reserved the order.

That the order was pronounced by the Hon’ble Authority on 17.05.2019 on which
it is mentioned that the respondent appeared on 16.04.2019 and respondent filed
fresh documents and evidence and their case was heard separately without
scheduled hearing listed in the cause list and the appellant was not informed about

the proceedings.

That once the order was reserved by the Hon’ble Authority on 04.04.2019 after
sufficient opportunity to the respondent no further documents or arguments should
have been accepted/admitted by the Authority. The appellant further stated that in
Rabiya Bi Kassim M. vs. The country Wide Consumer, pronounced by Karnataka

High Court on 5™ April, 2004 held that :

“Once the matter has been finally heard and posted for judgment, as held by the
Supreme Court in Arjun Singh's case (supra), nothing is required to be done by the
Court except to pronounce the judgment, and therefore the decision in
Laxminarayan Enterprises case is not helpful. Admittedly, Clause (4) of Order 18
Rule 2, CPC has been deleted and therefore the respondent/plaintiff cannot take
advantage of Laxminarayan's case in the facts of the given case. Even if we assume
it for the sake of argument without accepting, in view of the amendment in CPC, as
we find, the law relating to procedure in suits and civil proceedings are governed
by CPC. The CPC has been amended from time to time. Recently also, in order to
cut short the delays at various levels in disposal of civil cases, CPC was amended
by the Amendment Act of 1999 with effect from 1.7.2002.
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In the facts of the given case, sufficient opportunity was given to the plaintiff to
complete his evidence, but he has not availed the opportunity at appropriate time
and thereafter his evidence was closed. The case was fixed for defendant's
evidence and ultimately the case was heard and reserved for judgment on
20.6.2001. In our view, if the matter is reserved for pronouncement of judgment,
such an application is not maintainable as otherwise it will defeat the very object
of amendment in speedy disposal of the cases”.

That even after the Hon’ble Bench of RERA accepted the reply of the respondent,
the appellant was not informed and on the basis of the documents provided by the
respondent, an amount of Rs. 2,00,000/= was ordered to be deducted from the
refund amount of Rs. 7,77,000/=, which was paid by the appellant to the

respondent.

That the documents filed by the respondent/builder on 16.04.2019, were not
provided to the appellant, and the appellant was not given enough opportunity to
file the reply and be heard, which are against the principles of natural justice Audi

Alteram Partem and as provided in Article 14 of the Constitution of India.

That no buyer-seller agreement was signed by the appellant with the respondent

and hence the question of enforcing the terms and conditions does not arise.

That the respondent does not have the right to deduct any cost from the booking
amount on the basis of terms and conditions which are arbitrarily printed on the
application form and are unilateral in nature.

That the respondent has accepted (as per the order) that in point No. 27 of the booking
form, that sanctioning of the loan would be the responsibility of the buyer. Then how did
the rejection of loan application on 28.10.2017 (as admitted in the order), and the
contents of the letter from DHFL came to knowledge of the respondent when the

acceptance/rejection is conveyed to appellant only?
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That the loan application was rejected by DHFL on 28.10.2017 and the appellant booking
amount of Rs. 2 lacs was encashed by the respondent on 01.11.2017. If the loan
application was rejected by DHFL on 28.10.2017 then the respondent should not have
booked the flat by concealing the above stated facts and should not have encashed the
booking amount cheque and not accept any further payments. This shows that the
intention of the respondent was mala-fide as they lied to the appellant and committed

serious financial fraud while accepting the booking by concealing material facts.

That if respondent was aware of the rejection of the loan, the respondent should have
immediately returned the booking amount. Why wait for the appellant to file a refund
complaint in RERA ?

That as per the proceedings of the case the order was reserved to be pronounced ex-parte
against the respondent/builder but instead the Hon’ble Authority erred in accepting fresh
documents and hearing the respondent even after the respondent had failed to appear

despite sufficient opportunity to be heard was provided.

GROUNDS
The appellant filed the instant appeal on the following grounds :

Because the impugned order has been passed disregarding the preamble of the Real
Estate (Regulation and Development) Act, 2016 which protects interest of the

buyer/consumer.

Because the impugned order was passed without giving sufficient opportunity to the
appellant.
Because the Hon’ble Authority erred in accepting fresh evidence and granted hearing to

the respondent after the order was reserved for judgment.
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Because the impugned order is against the principle of natural justice Audi Alteram

Partem and as provided under Article 14 of the Constitution of India.

Because the impugned judgment provides for forfeiture of buyer/appellant’s money on
the basis of buyer-seller agreement which was not signed and accepted by the
buyer/appellant, which is against the scheme of law as well as against the interest of

buyer/consumer.

Because the learned authority failed to appreciate that the appellant has paid huge amount
to the respondent on the basis of false promises made by respondent/promoter and its

officer, and the appellant needs to be compensated.

Because the impugned order is unjust and full of errors in the eye of law and the same is

not sustainable and needs to be rectified by this Hon’ble Tribunal on merits.

Because the impugned order has been passed after the order was reserved on 04.04.2019,
after which the hearing was only given to the respondent and no opportunity was
provided to the appellant for controverting respondent’s submissions.

Because, therefore, it is most respectfully prayed that the Hon’ble Tribunal may be
pleased to set aside the impugned order dated 17.05.2019 passed by the learned authority
in the matter of complaint no. 1201929391 under the Real Estate (Regulation &
Development) Act, 2016 of Ghanshyam Das Sharma versus Deserve Builders and
Developers Pvt. Ltd and direct the respondent to provide full refund of the money
deposited along with the interest specified under the Act, in the interest of justice and

equity.

RELIEF SOUGHT BY THE APPELLANT
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Direct the respondent to refund the principal amount paid by the appellant which amounts

to Rs. 7,77,000/= alongwith the interest of 18% w.e.f. 27.11.2017 without any deduction ;

That the Hon’ble Authority erred in the order dated 17.05.2019 in deducting Rs.
2,00,000/= from the booking amount which should be withdrawn and expunged from the

order.

Against the instant appeal no written objection has been filed by the respondent/builder-

company, but it has filed written arguments, which are as under :-

That the present appeal filed by the complainant/appellant is herein has neither based on
any merit nor it is raising any question of law, the appeal has been filed without
application of mind and is mere abuse of power of law thus liable to be dismissed with

exemplary cost for wasting the judicial time of the Hon’ble Tribunal.

That the complaint was filed on 21.09.2019 by the complainant for refund of amount paid
by him. However, no notification either by SMS or via email was ever received by the
respondent on account of which he was not able to attend any hearing in the said matter.
That on receiving information about the same from the advocate of complainant himself,
respondent took swift action and represented before the Hon’ble Bench and with
permission of the Hon’ble Bench submitted it’s written statement, which was in

consonance with the principle of natural justice of Audi Alteram Partem.

That it 1s submitted that the complainant was on default in the present case as he did not
make timely payments in conformity with the payment plan duly agreed upon between
the parties and the inordinate delays in making the payments made him liable for
cancellation of the unit with deduction of the earnest money. That the respondent is not in
default in the present case which was filed to extort monies from the respondent and for

gaining unjust enrichment.
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That acting upon the pleadings of both the parties, the Hon’ble Court gave its decision on
17.05.2019 wherein the Authority ordered the respondent to refund the amount of Rs.
5,77,000/= out of Rs. 7,77,000/= after deduction of Rs. 2,00,000/=, considering the same
as earnest money, to the complainant (appellant herein) alongwith interest at the rate of
MCLR+1%. That with due respect to the Hon’ble Authority, the said order was not in
conformity with the Real Estate (Regulation and Development) Act, 2016 and Clauses 9
& 10 of the Booking Allotment letter duly signed and executed between the parties,
wherein it is mentioned that 10% of the total consideration will be considered as
earnest money and same is liable to be forfeited in case of default by the buyer,
thus observation made by the Hon’ble Bench of considering first payment of Rs.
2,00,000/= as earnest money/booking amount is wholly erroneous in eyes of law

and is substantially curtailing the rights of the respondent.

That despite of it being erroneous order of the Authority, the respondent in good
faith and keeping in view the interest of not prolonging the litigation with a
customer obeyed the order, but the complainant denied to accept the decreed
amount and therefore the respondent submitted the decreed amount by demand
draft of Rs. 6,58,531/= in favour of Secretary RERA Lucknow dated 05.07.2019
drawn on Kotak Mahindra Bank, which is inclusive of both the principal amount of
Rs. 5,77,000/= and the interest calculated at the rate of MCLR+1% in compliance
with the order dated 17.05.2019.

POINTS FOR DETERMINATION

On averments of the parties following points are formulated for determination:-



(1)  Whether appellant is entitled to get refund of the total deposited amount
Rs.7,77,000/- without any deduction along with interest @18% p.a. ?

(i1)  Whether buyer has committed any default regarding payment of balance
amount to the respondent for allotted flat ? If so, the earnest money can
be deducted by the respondent ?

7. We heard the learned counsels for the parties and gone through the records.

FINDINDS
In order to determine the controversy involved between the parties, first of all we

will take up point no.2 which has been formulated as below:-
Point No. (ii) : This point relates to -- Whether buyer has committed any default
regarding payment of balance amount to the respondent for allotted flat ? If so, the

earnest money can be deducted by the respondent ?

As per complaint, the complainant/appellant has booked a Flat/Unit No. B-803
admeasuring area 1941 sq. ft. in a Project named as - Deserve Delite, promoted by
respondent-M/s. Deserve Builders and Developers Ltd. The sale consideration of the
flat was Rs.85,00,000/-. The appellant paid Rs.2,00,000/- (Rs.Two Lakhs only) on
01.11.2017 for allotment of the flat in question and rest amount was to be paid to the
respondent by Dewan Housing Finance Ltd.(DHFL) under a tripartite agreement between
the Developers, the Bank and the Buyer. The Buyer’s EMI was to begin only after he
gets the possession of the flat. After assurance given by the Sales Executive of the
Respondent-Builder Company the appellant subsequently deposited the balance amount.
Thus, the appellant has paid Rs.7,77,000/- i.e. 10% of the total cost of the flat in question
to the respondent but, the loan was not sanctioned by DHFL to the appellant inspite of
assurance given by respondent that DHFL will give loan amount to the appellant for the

flat. Thereafter being failed to get the loan amount the appellant asked the respondent-



developer to refund the entire deposited amount Rs.7,77,000/- as the appellant was not in
a position to buy the flat because DHFL refused to give the loan amount.

The perusal of the record reveals that there is no agreement between the parties and
the only document which is enclosed with the appeal is an Application Form for
Allotment of a Flat signed by the applicant and counter signed by the builder. The
relevant extracts of the Application Form for Allotment of a flat are as follows:-

On page — 1 of the Application Form it is mentioned in 4" para as below:

that- “It is only after I/we sign and execute the allotment letter, the allotment shall
become final and binding upon the developers. If however, I/we withdraw/cancel this
application or I/we fail to sign/execute and return the allotment letter within thirty (30)
days from the date of its dispatch by the Developers then the Developers may, at its
sole discretion treat my/our application as cancelled and the earnest money paid by
me/us in the form of booking amount shall stand forfeited”.

Clause 9.  I/we agree that the amount paid with the application and in installments
as the case may be, to the extent of 10% of sale consideration of the Flat shall
collectively constitute the earnest money.

Clause 27. The Developers shall have the first lien and charge on the said Flat for all
its dues and other sums payable by the applicants to the Developers. Loans from
financial Institutions to finance the said Flat may be availed by me/us. However,
availability of loan/approval of the Project by the Financial Institution is not the pre-
requisite/condition precedent of the allotment of the said Flat and I/we hereby agree to
pay the sale consideration of the aforesaid Flat according to opted payment plan,
irrespective of availability of finance from any Financial Institution. Further if any
particular Institution/Bank refuse’s to extend financial assistance on any ground, I/we
shall not make such refusal an excuse for non-payment of further installments/dues.
Clause 29. The Developers shall endeavour to give possession of the Flat to the
applicant as early as possible, subject to force majeure circumstance and reasons
beyond the control of the developers with a reasonable extension of time for
possession subject to making of timely payment of installments to the Developers by
me/us.

Clause 34. To settle any confusion regarding any matter herein of anything being not
covered/clarified herein, it is agreed by me/us that reference shall be made to the
detailed terms of the Agreement for sale, the terms whereof have been seen, read and
understood/accepted by me/us. It is specifically agreed by me/us that upon execution,
if any ambiguity is apparent on its face, on such contingency the terms and conditions



of the Agreement for sale shall supersede over the terms and conditions as set forth in
the Application Form. However, I/we shall be bound by the terms and conditions
incorporated under this Application Form till the execution of the Agreement for sale
in this regard.

It is clear from the above provision that the flat was booked by the buyer without any

pre-conditions of getting the loan, sanctioned by the respondent builder company. The
buyer has deposited only Rs.2,00,000/- at the time of submission of Application form and
balance payment was made on various dates. Thus, the amount of earnest money is only
Rs.2,00,000/- and balance amount of Rs.5,77,000/- paid by Builder is part payment.

As per decision of the Hon’ble Supreme Court in the case of Shree Hanuman
Cotton Mills and Others v. Tata Air Craft Limited 1969 (3) SCC 522, this Court
elaborately discussed the principles which emerged from the expression “earnest
money”. That was a case where the appellant therein entered into a contract with the
respondent for purchase of aero scrap. According to the contract, the buyer had to
deposit with the company 25% of the total amount and that deposit was to remain with
the company as the earnest money to be adjusted in the final bills. Buyer was bound to
pay the full value less the deposit before taking delivery of the stores. In case of default
by the buyer, the company was entitled to forfeit unconditionally the earnest money paid
by the buyer and cancel the contract the appellant advanced a sum of Rs.25,0007-(being
25% of the total amount) agreeing to pay the balance in two installments. On appellant’s
failure to pay any further amount, respondent forfeited the sum of Rs.25,000/-, which
according to it, was earnest money and cancelled the contract. Appellant filed a suit for
recovery of the said amount. The trial Court held that the sum was paid by way of
deposit or earnest money which was primarily a security for the performance of the
contract and that the respondent was entitled to forfeit the deposit amount when the
appellant committed a breach of the contract and dismissed the suit. The High Court
confirmed the decision taken by the trial Court. This Court, considering the scope of the

term “earnest”, laid down certain principles which are as follows:



“21. From a review of the decisions cited above, the following
principles emerge regarding “earnest”
(1)1t must be given at the moment at which the contract is

included.

(2)It represents a guarantee that the contract will be fulfilled or, in
other words, “earnest” is given to bind the contract.

(3)1It is part of the purchase price when the transaction is carried
out.

(4)1t is forfeited when the transaction fails through by reason of
the default or failure of the purchaser.

(5)Unless there is anything to the contrary in the terms of the
contract, on default committed by the buyer, the seller is
entitled to forfeit the earnest”.

Also in a case of Housing Urban Development Authority and another vs. Kewal
Krishan Goel and Others (1996) 4 SCC 249, the question that came up for consideration
before this Court was, where a land is allotted, the allottee deposited some installments
but thereafter intimated the authority about his incapacity to pay up the balance
installments and requested for refund of the money paid, was the allotting authority
entitled to forfeit the earnest money deposited by the allottee or could be only entitled to
forfeit 10% of the total amount deposited by the allottee till the request is made?
Following the judgment in Shree Hanuman Cotton Mills (supra), this Court held that the
allotee having accepted the allotment and having made some payment on installments
basis, then made a request to surrender the land, has committed default on his part and
therefore, the competent authority would be fully justified in forfeiting the earnest money
which had been deposited and not the 10% of the amount deposited, as held by the High
Court. In that case, this Court took the view that the earnest money represented the
guarantee that the contract would be fulfilled.

At the time of signing of Application Form for allotment of a Flat the buyer has paid
Rs.2,00,000/- (Two lacs only). On the first page of the application Form it is clearly



mentioned that “It is only after I/we sign and execute the allotment letter, the allotment
shall become final and binding upon the developers. If however, I/we withdraw/cancel
this application or I/we fail to sign/execute and return the allotment letter within thirty
(30) days from the date of its dispatch by the Developers then the Developers may, at its
sole discretion treat my/our application as cancelled and the earnest money paid by
me/us in the form of booking amount shall stand forfeited”. Though, it is mentioned that
10% contract value shall be considered as earnest money but the buyer has paid only
Rs.2,00,000/- at the time of booking of flat. It is also clearly mentioned as per clause 27
of the Agreement that “availability of loan/approval of the Project by the Financial
Institution is not the pre-requisite/condition precedent of the allotment of the said Flat
and I/'we hereby agree to pay the sale consideration of the aforesaid Flat according to
opted payment plan, irrespective of availability of finance from any Financial institution.
Further if any particular Institution/Bank refuse’s to extend financial assistance on any
ground, I/'we shall not make such refusal an excuse for non-payment of further
installments/dues.”

The perusal of the record reveals that it is no where mentioned in the Allotment Form
that the appellants will pay the total sale consideration of the allotted flat only after
disbursement of the loan amount by Bank to the appellant. It is also no where mentioned
in Application Form that respondent-Builder Company will make every effort to get
sanctioned the loan to the appellant. Hence, in view of this facts and circumstances of the
case, it is inferable that if appellant fails to deposit the total sale consideration to the
respondent for flat in question the respondent Builder Company cannot be blamed for
that.

Thus, we can say that the applicant has paid Rs.2,00,000/- at the time of allotment of flat,
therefore, the amount of earnest money should be Rs.2,00,000/- only. Balance payment
made by the applicant (without having any agreement) is part performance of the

contract and it cannot be treated as part of the earnest money.



Point No.2 is disposed of accordingly.

Point No.1 : Under this issue we have to examine- Whether appellant is entitled to
get refund of the total deposited amount Rs.7,77,000/- without any deduction along with
interest @18% p.a. ?

From the discussion made under Point No. (1), it is established that the appellant/allottee has

committed default regarding payment of the balance amount to the respondent, hence, the
respondent is not entitled to get refund of the total deposited amount Rs.7,77,000/-. The
deduction of earnest money of Rs.2,00,000/- from the total amount deposited Rs.7,77,000/- is
justifiable. Therefore, the balance payment of Rs.5,77,000/- made by appellant should be
refunded to the appellant from the date of deposit till the date of refund with interest at
prescribed rate @ MCLR+1% as per the Real Estate (Regulation and Development) Act, 2016
and the Rules framed thereunder.

Apparently, the instant appeal lacks merit, hence other related points need not to be
discussed.

Thus, we see that there is no perversity in the impugned judgment and order, hence, it
requires no interference.

Point No.2 is disposed of accordingly.

ORDER
The instant appeal stands dismissed.

The impugned judgment and order passed by the learned Regulatory is confirmed.
The appellant is entitled to get refund of the amount Rs.5,77,000/- only after deduction of
Rs.2,00,000/- as earnest money from Rs.7,77,000/- along with interest @ MCLR+1% p.a.
Non-compliance of this order shall be executable by the U.P. Real Estate Regulatory
Authority as per provisions of the Real Estate (Regulation and Development) Act, 2016.

(K.K. Jain) (T.B. Singh)
Aug. 03, 2022 Technical Member Judicial Member
Vks U.P. Real Estate U.P. Real Estate
Appellate Tribunal, Indira, Appellate Tribunal, Indira Bhawan,
Lucknow Bhawan, Lucknow

The judgment signed, dated and pronounced in the open Court, today.



(K.K. Jain) (T.B. Singh)

Aug. 03, 2022 Technical Member Judicial Member
Vks U.P. Real Estate U.P. Real Estate
Appellate Tribunal, Indira, Appellate Tribunal, Indira Bhawan, Lucknow
(K.K. Jain) (T.B. Singh)

Dated: 03.08.2022
VIJAYKUMAR



