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S1. No. S

THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL

AT
LUCKNOW.
Appeal No.244 of 2021
Jitendra Singh .....Appellant.
Vs.
Awadh Buildcon ....Respondent.

%k %k 3k %k %k %k k k

Hon’ble Mr. Justice Suneet Kumar, Chairman.
Hon’ble Mr. Rameshwar Singh, Administrative member.

Heard Ms. Aahuti Agrawal, Advocate holding brief of Shri Abhishek Khare
learned counsel for the appellant and Shri Gautam Johri, learned counsel for the

respondent.

The appellant/allottee by the present appeal is raising challenge to the judgment
and order dated 06.01.2021 passed by the U.P Real Estate Regulatory Authority,
at Lucknow (for short, ‘Regulatory Authority’), in complaint no.
LKO187/10/0278/2019, whereby, appellant’s prayer for refund was rejected on
the ground that respondent had already refunded a sum at Rs. 11,18,200/- (out of
the total deposited amount at Rs.24,92,824/-) to the appellant prior to the filing

of the complaint.

The short question that arises for consideration is as to whether appellant/allottee
is entitled for refund of his deposit, along with interest, at the prescribed rate in

a delayed project.
The facts inter-se parties are not in dispute.

The respondent/promotor floated a residential project in the name and style,
‘Awadh Paradise Apartment’ in Varanasi. The appellant/allottee booked Flat No.
A-404, on 4th Floor, having super area of 1210 sq. ft., in respondent’s residential,
project in August 2017, by paying the requisite booking amount. Pursuant

thereto, a Builder Buyer Agreement was duly executed between the appellant
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and the respondent. The total sale consideration of the booked flat was at Rs

40,30,000/- against which, appellant paid Rs 24,92,824/-.

As per clause 11 of the Builder Buyer Agreement, possession of the unit was to
be handed over by the respondent/promotor within 24 months i.e., June 2019,

with a grace period of six months.

The learned counsel for the appellant/allottee at the very outset, submits that
appellant had taken loan at Rs 30,20,000/- out of which Rs 22,79,000/- was
transferred to respondent's bank account. It is further submitted that
appellant/allottee, vide letter dated 21.08.2018, requested the loaner State Bank
of India to stop further disbursement of loan/installments to the respondent, as
more than fifty percent of the total sale consideration had already been paid, but
no substantial progress towards construction was observed of the project. In other
words, it 1s urged that respondent was accepting money without executing the

project on the ground.

The appellant/allottee addressed another letter to the bank on 01.11.2018,
requesting to resume disbursement of loan installments to the respondent for the

booked flat, in order to take possession of the unit.

On 23.07.2019, appellant came to know that the loan account was classified Non-
Performing Asset (NPA) by the bank, the account become irregular to the extent
at Rs. 4,80,483/-.

The learned counsel for the appellant/allottee further submits that appellant
approached the respondent/promoter to ascertain the date for handing over
possession of the booked unit, but no satisfactory response was provided. It is
further submitted that, despite making all payments timely in accordance with

the demands raised by the respondent, possession of the unit was not delivered.

Being aggrieved by the inordinate delay in delivery of the unit, appellant/allottee
filed a complaint under Section 31 of RERA Act before the Regulatory Authority
on 05.10.2019, seeking refund of the deposited amount along with interest

thereon.

The Regulatory Authority, however, dismissed the complaint on the ground that
since respondent had already refunded Rs. 11,18,200/- (out of the total deposited
amount at Rs.24,92,824/-) to the appellant prior to the filing of the complaint. It
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was further observed by the Regulatory Authority that appellant was at liberty to
initiate appropriate proceedings before a competent court/forum for recovery of
the remaining amount from the respondent, as the Regulatory Authority lacked
jurisdiction in matters pertaining to personal transactions. Hence, the present

appeal.

The learned counsel for the appellant/allottee submits that as per clause 11 of the
Builder Buyer Agreement, possession of the unit was to be handed over by the
respondent/promotor within 24 months with a grace period of six months i.e by
December 2019. She further contends that appellant/allottee did pay fifty percent
towards the sale consideration of the unit, as no progress was made in the

construction of the project by the promotor.

The learned counsel for the respondent/ promotor in rebuttal submits that
according to the terms of the agreement (BBA) respondent promised appellant
to handover possession within 24 months with grace period of six months i.e.,
by (December 2019). He further submits that since the appellant defaulted in
making timely payments and had paid only Rs. 2,00,000/- to the respondent and
the rest amount i.e., Rs. 22,79,000/- was paid by the bank against the sale
consideration at Rs. 40,30,300/-.

The learned counsel for the appellant/allottee denies the averments made by the
respondent/ promotor and submits that the total cost of the booked flat was Rs
40,30,000/- and the appellant has paid the total sum of Rs 24,92,824/- against the
booked flat. She further submits that the appellant had taken a loan at Rs
30,20,000/- out of which Rs 22,79,000/- has already been transferred in the

Respondent's account.

The learned counsel for the respondent submits that since appellant had
requested the bank to stop further payments to the respondent towards the loan
amount. The conduct of the appellant, according to the counsel, demonstrates
that appellant was not sure regarding his booking from the beginning. He
consistently sought cancellation of the unit. It is further submitted that on
15.07.2019 appellant wrote a letter requesting for cancellation of his unit/
agreement and upon acting on the request, respondent cancelled the unit on
11.06.2020 and refunded the deposited amount at Rs.11,18,000/-. It is therefore,

urged that no amount remains payable to the appellant/allottee.
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The learned counsel for the appellant in rebuttal denies that appellant wrote any
letter to the respondent on 15.07.2019, requesting cancellation of the unit. It is
alleged that appellant never sent any such notice to cancel his unit, but contends
that the document is a fraudulent and a self-procured document. She further
submits that respondent had paid Rs. 5,50,000/- only towards agent commission.
The appellant acted as a commission agent to facilitate the sale of certain flats of
the respondent’s project to other prospective buyers. The appellant claims refund
of deposit for the allotted unit. The learned counsel for the appellant further
submits that appellant has never received Rs. 11,18,000/- towards refund of
deposit from the respondent/promotor, nor, any proof has been placed on record

to establish that the said amount was ever transferred to the appellant’s account.

It is informed by learned counsel for the respondent that since appellant defaulted
in paying the dues of the bank, consequently, the bank has instituted proceedings
before the Debt Recovery Tribunal (DRT) at Allahabad, wherein, an amount at
Rs.28,31,003.77 is being sought to be recovered.

It is evident from the facts of the present case that, as per clause 11 of the Builder-
Buyer Agreement, possession of the unit was to be handed over within 24
months, with a grace period of six months, which means that possession was
required to be delivered on or before December 2019. The possession of the unit
was admittedly not delivered by December 2019. The appellant approached the
respondent on several occasions to ascertain the date of possession, but no
satisfactory response was provided. Appellant consequently requested the bank
to stop further disbursement of loan installments to the respondent, having
already paid fifty percent of the total sale consideration, as it was evident that no
substantial progress had been made in the project. The loan installments were
resumed on 01.11.2018, on an assurance that the possession of the allotted unit

will be given by the respondent.

As per registration details of the project, construction started in the year 2016
and the project got completed in 2021, whereas, as per the builder buyer
agreement possession of the unit was to be handed over to the appellant/allottee
on or before December 2019. It is thus clear that project got inordinately delayed.
It is pertinent to note that respondent has not received OC/CC from the competent
authority. The letter dated 15.07.2019 brought on record by the respondent

appears to be an afterthought and a self-procured document, and on the strength
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of the fabricated document respondent cancelled the appellant’s unit on
11.06.2020. The cancellation, on face value, cannot be considered as a valid
cancellation for the reason that respondent was at default. The only amount
received by the appellant is Rs. 5,50,000/- towards commission, paid by the
respondent. The appellant admittedly acted as a commission agent to facilitate
the sale of certain flats of the project to other prospective buyers. The
respondent/promoter has neither denied that appellant/allottee was acting in the
capacity of an agent, nor, disputed that the amount in question was paid to the
appellant in capacity as an agent, and not towards refund of the deposit. The
Regulatory Authority committed serious error in dismissing the complaint. The
appellant being an ‘aggrieved person’, the complaint was within the jurisdiction

of Regulatory Authority under Section 31 of RERA Act.
Section 18 of RERA Act, 2016 is extracted:

“(1) If the promoter fails to complete or is unable to give possession of an

apartment, plot or building,—

(a) in accordance with the terms of the agreement for sale or, as the case may

be, duly completed by the date specified therein, or

(b) due to discontinuance of his business as a developer on account of suspension
or revocation of the registration under this Act or for any other reason, he shall
be liable on demand to the allottees, in case the allottee wishes to withdraw
from the project, without prejudice to any other remedy available, to return the
amount received by him in respect of that apartment, plot, building, as the case
may be, with interest at such rate as may be prescribed in this behalf including

compensation in the manner as provided under this Act:

Provided that where an allottee does not intend to withdraw from the project, he
shall be paid, by the promoter, interest for every month of delay, till the handing

over of the possession, at such rate as may be prescribed.”

On careful perusal of Section 18, inter-alia, casts an obligation upon the promoter
to complete the project by the due promised date disclosed in any document be
it allotment letter/agreement/broacher /prospectus. In the event of default of the
promoter in honouring the contractual due date of completion, allottee in such an
event is entitled to make either of the two choices mandated in Section 18(1) and

the proviso to Section 18(1). An allottee can choose to withdraw from the project,
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and on demand, promoter is liable to return the deposit received by him in respect
of that apartment with interest at such rate, as may be prescribed, including
compensation. In the event an allottee makes a choice to continue in the delayed
project, he shall be paid by the promoter interest for every month of delay till
handing over possession of the unit. Section 18(1), therefore, comes into
operation if the promoter ‘fails to complete’ or ‘unable to give possession’ of the
unit. In this present case, admittedly respondent/promotor failed to give
possession of the unit by the date specified, thus, the claim for refund of deposit
with interest of delayed period is legal and sustainable in eyes of law. The allottee
under Section 18 (1) of RERA Act, is empowered to claim relief of refund of
deposit and delay interest in the event the promotor fails to handover possession
of the unit within the stipulated agreed date. The appellant would be entitled to

refund of his deposit and interest thereon.

Having due regard to the facts and circumstances of the case and for the reasons

assigned herein above, the appeal is allowed by passing the following orders:

(1) The impugned order dated 06.01.2021, passed in complaint no.
LKO187/10/0278/2019, by the Regulatory Authority is set aside and
quashed.

(1)  Respondent is directed to refund to the appellant the deposited amount at
Rs. 28,31,003.77 along with interest thereon at MCLR +1percent till the
date of payment.

(i11)) The amount shall be paid by the respondent within 45 days from the date
the order is uploaded on the portal.

(iv) No order as to cost.

(Rameshwar Singh) (Suneet Kumar)

Dated: 11.02.2026
Tanveer/Sanya



