THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 1

APPEAL-238/2022

MRS BABITASINGH e Appellant
Versus
LANDCRAFT DEVELOPERS PVT.LTD  eeeeeeee Respondent
Counsel for Appellant Counsel for Respondent
SHAILENDRA SINGH VIKAS KUMAR VERMA
ASHOK KUMAR MISHRA
UTKARSH KUMAR

Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman
Hon’ble Mr. K.K. Jain, Technical Member

Heard Shri Viplav Sharma, Advocate along with Shri Shailendra Singh, Advocate
for the appellant and Shri Vikas Kumar Verma, the learned counsel for the

respondent.

The submission of learned counsel for the appellant is that as per Clause 11.2 of
the Builder Buyer’s Agreement dated 03.12.2014 the possession was to be given
by the respondent on or before 30™ April 2017 and by including six months’ grace
period, the possession ought to have been given by the respondent on 20" October
2017. The respondent gave offer of possession on 01.07.2019. The appellant on
receipt of the same tried to visit the booked site/apartment on 28.12.2019, but the
respondent did not allow the appellant to visit the said apartment and asked him to
clear the dues. The appellant cleared the dues on the same day and thereafter he
was allowed to wvisit the site. The appellant was shocked to see the
defects/deficiencies in the apartment. Firstly, the appellant by means of legal notice
dated 14.01.2020 showed his disinterest in the booked unit and sought refund of
the entire amount and when no action was taken by the respondent, the appellant

constrained to approach the Regulatory Authority by filing Complaint No.



NCR145/02/50435/2020, seeking refund on the ground of unreasonable delay of
about 34 months from the date of promised date of delivery of the unit.

The Regulatory Authority directed the respondent for providing possession of the
unit by 30.09.2020 along with OC/CC after receiving necessary stamp fee. The
Regulatory Authority further directed for payment of interest @ MCLR+1% with
effect from 01.11.2017 till receipt of OC/CC or offer of possession whichever is

later.

The appellant feeling aggrieved against the order of Regulatory Authority filed the
instant appeal on 03.12.2021 and the delay in filing the appeal was condoned by
the Tribunal vide order dated 18.11.2022.

The learned counsel for the respondent submitted that the appellant has not paid
entire amount, however, after receipt of notice under Section 63, the interest part
has been adjusted and the dues required to be paid by the appellant was informed
vide letter dated 17.09.2022 (Annexure No. 12 to the objection of the respondent).
The learned counsel for the respondent laid much emphasis on the proceedings
initiated by the appellant regarding execution of the impugned order of the
Regulatory Authority and also submitted that on the one hand the order is being
sought to be executed by the appellant and on the other hand, the appeal has been

filed for setting aside the impugned order and seeking refund.

The learned counsel for the appellant, on the basis of instruction received from the
appellant, vehemently contested about not filing any execution proceedings and
submitted that the notice might have been issued by the Regulatory Authority in a

routine manner for seeking compliance report of the order dated 30.06.2020.



The learned counsel for the respondent is granted three days’ time to place on
record the application, if any, filed by the appellant for execution of the impugned
order dated 30.06.2020. The soft copy of the same will be sent by the respondent to
the appellant and her counsel through e-mail within before uploading and filing the

physical copy of the same in the Registry.

The learned counsel for the appellant will also file affidavit regarding the
instruction of the appellant that she has not filed any application for execution of

the impugned order.

List this appeal for orders/hearing on 29.03.2023.

(K.K. Jain) (D.K. Arora)

Dated: 20.02.2023
SYEDTANVEER



