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Heard Ms. Fuhar Gupta, learned counsel for appellant and Sri Amit Sharma,
learned counsel for respondent and perused the records with the assistance of

respective parties.

The appellant/allottee is raising challenge to the judgment and order dated
09.09.2024, passed by the UP Real Estate Regulatory Authority at Gautam
Budh Nagar (for short Regulatory Authority), in compliant no.
NCR144/07/110636/2023, whereby, complaint of the appellant seeking
possession and delay interest came to be rejected on the ground that the

allotted unit came to be cancelled, hence, appellant ceases to be an allottee.
The following questions arise for consideration:

(1)  whether the cancellation letter dated 25.06.2023, issued by the

respondent promoter cancelling the agreement/unit is lawful and just;

(1i1))  whether the complaint at behest of the appellant upon termination of
agreement/unit was maintainable, and/or, whether the impugned

judgment and order is as per law.

(ii1)) whether the respondent promoter has exposed itself for penal

consequences under Chapter VIII of Act, 2016.

Question no. (i) and (ii)

The facts inter se parties are not in dispute.



The respondent company launched a mixed project in the name and style,
“Sports Complex”, situated on Plot Nos. 2D and 2A, Sector 27, Knowledge
Park V, Greater Noida (West) U.P. The project came to be duly sanctioned by
Greater Noida Industrial Development Authority (for short ‘GNIDA’) on
02.04.2021. The respondent in terms of Section 4 of Real Estate (Regulation
and Development) Act, 2016 (for short Act, 2016) made an application with
the Regulatory Authority for registration of the project. The project came to be
duly registered.

The appellant booked a plot/unit bearing no. P1-46, admeasuring 100.00 sq.yd.
in residential phase “Sports Complex Phase 1”. The sale consideration was at
Rs. 38,99,000/-. The appellant had opted payment plan to deposit 90 percent
of the basic sale price within ‘30 days’ from the date of allotment. As against
the total basic sale price, appellant had deposited Rs. 17, 59,900/-. The
allotment agreement came to be executed between the parties on 100 rupees
non judicial stamp paper on 06.12.2021. In other words, after accepting 10
percent of the sale consideration at the time of booking, respondent in terms of
Section 13 of Act, 2016 was required to get the agreement for sale registered

before demanding additional money as per the payment plan.

Admittedly, respondent had accepted more than 10 percent of the sale
consideration without getting the instrument registered. It is not being disputed
by the learned counsel for respondent that the project is a post RERA
enactment project, hence, the provisions of Act, 2016 is mandatory and
binding. The appellant vide communications dated 16.09.2022, 06.10.2022,
followed by mail dated 04.11.2022, made a request to the respondent promoter
for changing the payment plan. The appellant had proposed to accept easy

monthly payment plan, instead of the earlier opted payment plan.

As per clause 7.1.1 of the terms and conditions agreed between the parties, the
project was to be completed on or before 30.04.2023. It appears that the
project got delayed, appellant preferred a complaint under Section 31 of Act
2016 on 03.07.2023 claiming possession and delay interest.

The respondent put in appearance by filing their objections. In paragraph no.
4, it was categorically stated by the respondent that appellant had defaulted
and had not deposited the amount of money as per the opted payment plan,

however, respondent categorically stated that the unit is ‘under process of
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cancellation but active’. In other words, the stand taken by the respondent
promoter before the Regulatory Authority was that the unit allotted was not

yet cancelled, however, was in the process of cancellation.

It appears, thereafter, the respondent impressed upon the Regulatory
Authority, behind the back of the appellant, that despite several notices, the
unit came to cancelled on 25.06.2023. The respondent's contention that
appellant ceased to be an "allottee", the moment a cancellation letter was
issued, was erroneously accepted by the Regulatory Authority in the impugned
order dated 09.09.2024, without affording opportunity to the
appellant/complainant. The impugned order becomes unsustainable solely on
the ground of violation of the principles of natural justice, seriously

prejudicing the right of the appellant/allottee.

Section 2(d) of the Act, 2016, defines "allottee", which interalia, provides:
Section 2(d) "allottee" in relation to a real estate project, means the
person to whom a plot, apartment or building, as the case may be, has
been allotted, sold (whether as freehold or leasehold) or otherwise
transferred by the promoter, and includes the person who
subsequently acquires the said allotment through sale, transfer or
otherwise but does not include a person to whom such plot, apartment

or building, as the case may be, is given on rent;

On termination/cancellation of the allotment in terms of Section 11 (5), the
appellant ceases to be an allottee. It would not mean that the provisions of Act,
2016, would not be applicable to such person to assail the cancellation of the
allotment, which is provided under proviso to Section 11(5). The provision
itself mandates that the “allottee may approach the Authority” for relief, if
aggrieved by the cancellation.

Section 11 (5) Act, 2016 is extracted;

Section 11(5): The promoter may be entitled to cancel the allotment
only in terms of the agreement for sale: Provided that the allottee
may approach the Authority for relief, if he is aggrieved by such
cancellation and such cancellation is not in accordance with the terms

of the agreement for sale, unilateral and without any sufficient cause.
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Further, Section 31 of Act, 2016, provides that complaint can be filed before
the Regulatory Authority or the Adjudicating Officer by an ‘aggrieved
person’. In other words, Section 31 does not mandate that the complaint is

required to be filed by an allottee.

Section 31 Act, 2016 is extracted as;

“Filing of complaints with the Authority or the adjudicating officer —
(1) Any aggrieved person may file a complaint with the Authority or the
adjudicating officer, as the case may be, for any violation or
contravention of the provisions of this Act or the rules and regulation
made thereunder, against any promoter, allottee or real estate agent, as
the case may be.”

Having regard to the provisions of the Act, the complaint of the appellant on
alleged cancellation of allotment was maintainable, though, appellant

technically ceased to be an allottee.

The learned Regulatory Authority taking notice of an uncommunicated stand
of the respondent, passed the impugned order based on a fact which was
neither pleaded, nor, supported by evidence during the proceedings. It is
relevant to point out that in the objections filed to the memo of appeal, the
respondent promoter has not brought on record any of the notice issued to the
appellant, neither, the alleged cancellation letter has been placed on record.
Learned Regulatory Authority in the given facts travelled beyond the
pleadings set up by the respondent and returned a finding on a fact that was
not pleaded by the respondent promoter in its objections to the complaint. The
respondent had no where pleaded that the unit came to be cancelled for
default, rather, the unequivocal stand was that the unit/agreement has not yet
been cancelled. In view thereof, it is clear that appellant continued to fall

within the definition of Section 2(d) as an "allottee."

It is further, relevant to point out that the respondent suppressed material facts,
before the Regulatory Authority going to the root of the /is. The land over
which the project was floated came to be cancelled on 20.07.2022 by GNIDA.
The respondent challenged the cancellation order before Hon’ble High Court
in Writ C No. 5677 of 2022. The writ petition came to be disposed of vide
judgment and order dated 12.10.2023 directing GNIDA to decide the
representation filed by the petitioner. GNIDA vide order dated 02.02.2024

rejected the representation of the respondent. Thereafter, it appears that the
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respondent preferred revision under Section 41 (3) of UP Urban Development
and Planning Act, 1997, read with, Section 12 of Uttar Pradesh Industrial Area
Development Act, 1976, before the State Government. The revision came to
be rejected vide order dated 18.10.2024, passed by the State Government. It is
informed that the above noted order came to be challenged by the respondent
before Hon’ble High Court in Writ C No. 9858 of 2024. The court vide
judgment and order dated 18.09.2025 quashed the revisional order and
remanded the matter before the State Government to decide the revision

afresh.

In the aforenoted backdrop, it is not being disputed by the learned counsel for
respondent that the land on which the project was floated, came to be
cancelled on 20.07.2022. The respondent’s subsequent attempt to cancel the
allotment of the unit (25.06.2023) is hit by the safeguards provided in Section
11(5) of Act, 2016 i.e. without any sufficient cause.

In the facts of the case, the cancellation was not only unilateral but lacked
"sufficient cause," especially considering that promoter lacked any subsisting
legal interest in the project land following the cancellation of the

lease/allotment by GNIDA on 20.07.2022.

In other words, it was not open for the respondent promoter to have demanded
any money from the allottee for the project which they were not competent to
develop. The conduct of the respondent in demanding and insisting
money/installment for a cancelled project land, tantamounts to unfair and
fraudulent practice. On this ground also the demand, as well as, cancellation of

the unit becomes unsustainable.

The appellant was justified in not making further payment of installments due
to default of the respondent. Under Rule 9.2 of the Uttar Pradesh Real Estate
(Regulation and Development) (Agreement for Sale/Lease) Rules, 2018 (for
short, 'Rules, 2018'") allottee has right to stop making further payment to the

promoter in case of default by promoter. Rule 9.2 is extracted:

Rule 9.2: In case of Default by Promoter under the conditions listed
above a non defaulting Allottee is entitled to the following: Stop
making further payments to Promoter as demanded by the Promoter.

If the Allottee stops making payments, the Promoter shall correct the
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situation by completing the construction milestones and only
thereafter the Allottee be required to make the next payment without
any interest; or

The Allottee shall have the option of terminating the Agreement in
which case the Promoter shall be liable to refund the entire money
paid by the Allottee under any head whatsoever towards the purchase
of the apartment, along with interest at the rate equal to MCLR
(Marginal Cost of Lending Rate) on home loan of State Bank of India
+1% unless provided otherwise under the Rules. within forty-five days
of receiving the termination notice: Provided that where an Allottee
does not intend to withdraw from the Project or terminate the
Agreement, he shall be paid, by the Promoter, interest at the rate
prescribed in the Rules, for every month of delay till the handing over
of the possession of the [Apartment/Plot], which shall be paid by the
Promoter to the Allottee within forty-five days of it becoming due.

It is clear from plain reading of Rule 9.2 of Rules, 2018, that in the event of
promoter's default the allottee is legally entitled to stop all further payments
without incurring any interest penalties until the promoter corrects the breach.
If the allottee chooses to exit the project due to such default, the promoter is
strictly mandated to refund the entire amount paid, under any head, along with
interest at MCLR plus 1 percent within 45 days of the termination notice.
Conversely, if the allottee chooses to remain in the project, the promoter must
pay the same prescribed rate of interest for every month of delay from the
original promised date of possession until the actual handing over of the unit,
ensuring that the financial burden of the delay rests solely on the defaulting
promoter rather than the allottee. Having regard to the facts and reasons
assigned herein above, the impugned order is unsustainable for the following

reasons:

(1)  the Regulatory Authority violated the principles of natural justice,

seriously prejudicing the cause of the appellant;

(1)) the complaint, upon cancellation of the allotment of the allottee, was
maintainable being an ‘aggrieved person’ under Section 31, read with

Section 11 (5) of Act, 2016;
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(i11) the respondent suppressed material fact that lease of the project plot
came to be cancelled, any demand made thereafter from the allottee,
tantamounts to unfair and fraudulent practice (Section 7(1)(c)

Explanation).

(iv) the respondent promoter cannot take advantage of its own fault and
unfair and fraudulent practice, the demand of money and the alleged

cancellation for default is of no consequence.
The question no. (i) and (ii) are accordingly answered.

Question no. (iii)

It would be apposite to refer to Section 13 of Act, 2016.

Section 13 is extracted: Section 13: No deposit or advance to be taken by
promoter without first entering into agreement for sale. (1) A promoter
shall not accept a sum more than ten per cent. of the cost of the apartment,
plot, or building as the case may be, as an advance payment or an
application fee, from a person without first entering into a written
agreement for sale with such person and register the said agreement for

sale, under any law for the time being in force.

It is evident from plain reading of the provision that no promoter shall accept
any amount exceeding ten per cent of the cost of the apartment, plot, or
building as an advance payment or application fee from any person, unless
he has first entered into a written agreement for sale with such person and
has got registered the said agreement for sale under the law for the time
being in force. It is an undisputed fact that appellant had deposited Rs
17,59,900-/ towards total sale consideration estimated at Rs 38,99,000-/
without any registered agreement for sale. The respondent not only accepted
more than 10 percent of the sale consideration without getting the instrument
registered but also demanded pre-possession payment vide demand notice
dated 30.10.2021, and included therein an amount at Rs. 2,26,129/- towards

delay interest.

Despite receipt of more than 10 percent amount of the sale consideration,
respondent/promoter failed to execute or register agreement for sale, which

1s a mandatory requirement under Section 13(1) of Act, 2016. Section 13(2)



in furtherance to ensure transparency provides that the ‘agreement for sale’
shall be in the prescribed form and shall specify the essential particulars of
the project, including, construction specifications, internal and external
development works, the schedule and manner of payment by the allottee, the
date of handing over possession of the apartment, plot or building, as
applicable, and the rate of interest payable by either party in the event of
default.

26.  The legislative intent behind Section 13 of the Act, 2016, infer alia, is to
provide a protective statutory shield to an allottee. By mandating a registered
agreement for sale before accepting more than 10 percent of the sale
consideration, legislature sought to ensure legal certainty and create a lien on
the unit allotted to the allottee [Section 11 (h)]. The respondent taking nearly
full amount towards the price of the unit, without executing a registered
agreement for sale is a patent violation of Section 13 of Act, 2016. The
promoter cannot pocket the entire consideration while simultaneously
denying allottee the formal contract that defines their rights and protects the

allotted unit from further sale.

27.  Further, an agreement which is not registered in terms of Section 13 of Act,
2016, read with, Section 17 of Registration Act 1908 (UP amendment Act 56
of 1976), (Act 48 of 2001) cannot be enforced by the respondent, nor, can it be
read in evidence having regard to Section 49 of Registration Act, 1908.
Though, Bhartiya Sakshya Adhiniyam, 2023, is not applicable, but having
regard to Section 13 of Act 2013, respondent cannot press the coercive

terms of the unregistered agreement to the detriment of the appellant.

28. Section 61 of the Act, 2016, provides, for penalty for contravention of

provisions of this Act.

Section 61 is extracted: Section 61: Penalty for contravention of
other provisions of this Act. If any promoter contravenes any other
provisions of this Act, other than that provided under section 3 or
section 4, or the rules or regulations made thereunder, he shall be
liable to a penalty which may extend up to five per cent. of the
estimated cost of the real estate project as determined by the
Authority.

29.  Section 61 confers powers on the Regulatory Authority to impose penalty

upon any promoter, who contravenes any provision of Act 2016, other than



30.

31.

provided under Section 3 or Section 4. In other words, non- compliance of
the statutory mandate imposed under Section 13 would expose the promoter
to penal consequences. The respondent promoter by accepting deposit of
more than 10 percent, without executing registered agreement for sale has

exposed itself liable to penalty under Section 61 of Act, 2016.

The primary objective of Act, 2016, is to protect the interest of home buyers
and ensure transparency in the real estate sector. The Act was enacted to
balance the interest of the promoter and the individual allottee. Section 13
ensures a vital safeguard strictly prohibiting a promoter from collecting
more than 10 percent of the property cost without first executing a registered
agreement for sale. This requirement is not a mere formality, it is essential
because the registered agreement formalizes the construction details, final
possession date, and interest rates for any delays, providing the buyer with
legal certainty. Since the respondent/promoter bypassed the statutory
mandate of Section 13 while enjoying the buyer's money, the respondent has
exposed itself to consequences under Chapter VIII of Act, 2016. The

question no. (iii) is accordingly answered.

Having due regard to the facts and circumstance of the case and for the
reasons assigned herein above, the appeal succeeds and is allowed by passing

the following orders;

(1)  Impugned order dated 09.09.2024 is set aside and quashed.

(i1) The cancellation letter dated 25.06.2023, if any, is set aside and
quashed, the plot/unit bearing no. P1-46 admeasuring 100.00 sq.yd. in
residential phase “Sports Complex Phase 17 is restored to the appellant.

(i11) The appellant shall be entitled to interest for the delayed period with
effect from 01.05.2023 till the date of handing over physical possession
of the unit to the appellant.

(iv) Possession/conveyance of the unit shall abide the outcome of the
pending litigation between the respondent and GNIDA pending before
Hon’ble High Court.

(v)  Cost of litigation assessed at Rs. 20,000/- to be paid by the respondent
to the appellant within 45 days.

(Rameshwar Singh) (Sanjai Khare) (Suneet Kumar)

Dated : 31.03.2026
Irfan/Mubashshira



