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THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL,
AT
LUCKNOW.
APPEAL NO. 02/2020
Sandeep Singh and another. ...l Appellants.
Versus
M/S Aadinath Probuild (India) Pvt. Ltd. ~ ............... Respondent.
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Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.
Hon’ble Mr. Kamal Kant Jain, Technical Member.

The present appeal has been preferred by Sri Sandeep Singh and Sri
Darshan Singh (hereinafter referred to as the ‘appellants’) under Section
44(1) of the Real Estate (Regulation and Development) Act 2016
(hereinafter referred to as ‘the Act 2016’) against the order dated
27.02.2019 passed by the Real Estate Regulatory Authority, Regional
Office, Gautam Budh Nagar (hereinafter referred to as the ‘Regulatory
Authority”) in Complaint No.5201810664 whereby the complaint of the

appellant was dismissed.

The facts of the case, in brief, as culled out from the memo of appeal,
are that in the year 2011, the appellants approached the respondent for
booking of an apartment in the residential project launched by the
respondent in the name and style “Angel Jupiter” situated at Khasra No.
520/1q, Ahinsa Khand-II, Near DPS, Indirapuram, Ghaziabad (U.P.).
The appellants visited the project site and after repeated requests and
offers made by the respondent, the appellants agreed to book a unit in

the said project.

The appellants originally booked a flat of 1150 sq.ft. at the rate of
Rs.2544/- per sq.ft. on 26.02.2011 and paid booking amount of
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Rs.100,000/- vide cheque no. 852760 dated 26.02.2011 and accordingly

a buyer agreement was signed.

Subsequently the flat area of 1150 sq.ft. was changed to 1285 sq.ft. and
the buyer agreement was accordingly modified and payment receipt no.
415 dated 22.04.2011 was issued against the booking amount paid on
26.02.2011. Flat no. 1402 in Tower-A, measuring 1285 sq.ft. was
earmarked and basic rate remained the same i.e. Rs.2544/- per sq.ft.

The basic cost of the flat was Rs.32,69,040/-.

The appellants further paid a sum of Rs.7,17,000/- to the respondent on
18.04.2011 for which the respondent issued receipt no. 416 dated
22.04.2011.

When the appellants visited the office of the respondent, it came to their
knowledge that title of the land was not clear and due to this reason the
construction of the project was not started till the end of the year 2011.
Under these circumstances the appellants submitted a letter to the
respondent on 10.12.2011, requesting for refund of the amount paid by
them. The respondent did not reply the said letter of the appellants and
sent a letter to the appellants on 15.03.2012 increasing the rate by
Rs.300/- per sq.ft. .

In the year 2015 the appellants visited the office of the respondent and
found some progress in the project. The appellants submitted a letter
dated 06.06.2015 to the respondent requesting to provide final demand

and the date of possession.

The appellants submitted a letter dated 25.02.2016 to the respondent in
the normal course for change of area of the flat from 1285 sq.ft. to 1850
sq.ft. Accordingly the respondent allotted a new unit No. D-2103, 1850
sq.ft. vide allotment letter dated 25.02.2016. The cost of the flat of
1850 sq.ft. was Rs.72,00,000/- . The respondent forced the appellants
to surrender the old agreement and execute a new buyer agreement.
Under the compelling circumstances the appellants had to pay
Rs.70,67,441/- to the respondent till 29.03.2016 out of which
Rs.37,70,950/- was home loan taken from HDFC Bank after allotment

of the new unit.
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The respondent made further demand of remaining 5% amount of
Rs.3,67,766/- which was paid by the appellants on 17.06.2017 vide
cheque no. 063229.

After making 100% payment towards the cost of the flat the appellants
contacted the respondent for possession, but the respondent was not in a
position to offer possession as it has not received occupancy certificate

from the competent authority.

The respondent took signature of the appellants on various papers i.e.
indemnity bond-cum-undertaking, declaration, confirmation, on oath
request of offer of possession etc. on 30.10.2017 and handed over the

keys of the flat to the appellants on the same day.

As per payment plan provided by the respondent the total cost of 1850
sq.ft. flat was Rs.50,87,500/- plus taxes and other charges but the
respondent charged total amount of Rs.72,00,000/- as basic sale price of
the flat. Thus the respondent has charged Rs.19,12,500/- extra from the

appellants which is liable to be refunded to the appellants with interest.

Appellant no. 2 superannuated from his job on 31.10.2017 and he
required a flat for residential purpose and under the compelling
circumstances he had to accept possession of the said flat, but the
appellants continued to dispute the excess amount charged by the
respondent and had various meetings with the respondent for refund of
extra amount taken by the respondent and delay penalty for more than
one year. In this connection an e-mail dated 15.05.2018 was also sent
by the appellants to the respondent, but the respondent refused to refund
the excess amount. The appellants left with no choice but to file a
complaint with UP RERA for refund of excess amount with interest on

15.05.2018 vide Complaint No. 5201810664.

The appellants have challenged the impugned order of the Regulatory
Authority dated 27.02.2019 on the following grounds:--

(i) The Regulatory Authority has failed to consider that the
respondent is a defaulter and did not complete the said project as

per old agreement dated 26.02.2011.



(i)

(iii)

(iv)

v)

(vi)

(vii)

(viii)

(ix)

(x)

The Regulatory Authority failed to consider total booking
amount of Rs.8,17,000/- which is around 25% of the basic sale
price paid in 2011 and wrongly mentioned Rs.100,000/- as

booking amount in its order.

The Regulatory Authority failed to take correct view on the
change of flat area. As per earlier practice adopted by the
respondent the buyer agreement should have been modified

without changing the basic sale price of Rs.2544/- per sq. ft.

The Regulatory Authority did not consider the delay in
possession from 2011 to 2016. The appellant is entitled to
interest on the deposited amount of Rs.8,17,000/- since 2011.

The Regulatory Authority failed to consider that the respondent
has not yet executed registry of the flat and illegally forced the

appellants to take possession of the said flat.

The Regulatory Authority failed to consider that the respondent
has not yet received occupancy certificate and completion

certificate of the project.

The Regulatory Authority has made grave mistake while
calculating the price of flat of 1285 sq.ft. @ Rs.2844/- per sq. ft.
as Rs.48,00,000/- plus taxes whereas it comes to Rs.36,57,384/-

which amounts to miscarriage of justice.

The Regulatory Authority wrongly considered the new agreement
as final document and forgot the strength of old agreement

executed in 2011.

The Regulatory Authority wrongly observed that the new
agreement was executed on the request of the appellants whereas

the appellants only requested for change of area of the flat.

The Regulatory Authority wrongly considered the time of
possession mentioned in the agreement as 4 years, whereas no
such time is mentioned in any document provided by the

respondent.
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(xii)

(xiii)

(xiv)

The Regulatory Authority wrongly considered that the new
agreement was executed in 2016 and the appellants made first
complaint in 2018 and approached the Regulatory Authority in
May 2018.

The Regulatory Authority failed to consider the material

documents available on record.

The Regulatory Authority failed to consider that the respondent
intentionally and illegally executed the new agreement which

was not required in 2016 because the old agreement existed.

The Regulatory Authority failed to consider the delay of more

than 3 years in handing over possession.

The appellant has prayed for the following reliefs:--

(a)

(b)

(©)

(d)

Set aside the order passed by the Regulatory Authority and direct
the respondent to refund the extra paid amount of Rs.21,12,500/-

to the complainants with interest till the actual realization.

Direct the respondent to pay delay penalty of Rs.14,76,003/-
calculated till October 2017 to the complainant and also pay

future interest till actual legal possession.

Award compensation of Rs.5 lacs in favour of the complainants
and against the respondent for causing intense mental torture,
severe pain, endless agony, harassment and huge financial loss by
illegally retaining the entire deposited amount of the

complainant.

Award cost of litigation of Rs. 1 lac in favour of the complainant

and against the respondent.

The respondent filed its objection to the grounds of appeal and

submitted that prior to filing the complaint before the Regulatory

Authority the possession of the flat was taken on 30.10.2017 by the

appellants, after obtaining no dues certificate from the respondent and

are staying therein since the date of possession. The appellants are

refusing to sign and execute the sale deed.
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The appellants on 25.02.2016 made a request to the respondent to
change their 2 BHK flat no., C-1403 to a 3 BHK Flat No. D-2103
admeasuring super area of 1850 sq.ft. for which the respondent agreed
and accordingly new allotment letter and flat buyer agreement dated
25.02.2016 was executed between the parties for a total basic sale
consideration of Rs.72,00,000/-. Change of flat is only possible after

execution of new agreement.

The appellants till date have made total payment of Rs.74,34,766/-

including applicable service tax against the cost of the flat.

After signing of the Flat Buyer Agreement dated 25.02.2016 all the
previously signed documents for other flat no. 1402 in Tower A have
no legal force. After entering into fresh agreement on 25.02.2016 all
the previous agreements were surrendered by the appellants and the
same automatically became infructuous, therefore, the appellants have

no right to claim refund of money on the basis of previous agreement.

The complaint and the appeal filed by the appellants are wholly

misconceived and the entire basis of the claim is absurd.

The possession was given to the appellants within time as per Clause
11.04 of the agreement dated 25.02.2016, therefore, the respondent did

not delay in handing over possession to the appellants.

The appellants raised dispute to the cost of the flat on the basis of price
list of 2011, which was a pre-launch price list and by putting an
artificial price of the flat at Rs.50,87,500/- are claiming refund of
excess amount. By a written agreement dated 25.02.2016 the price of
the flat was finalized and the appellants paid the amount without protest

or objection.

The appellants took possession of the flat out of their own free will
without making any objection and the appellants are avoiding to

execute the sale deed with ulterior motive.

In clause 11.4 of the agreement dated 25.02.2016, it was agreed by the
parties that if the respondent is unable to give possession within four

years from the date of execution of the agreement or within such



59

6.1

6.2

6.3

extended period as permitted under the agreement, the respondent’s
liability for the delayed period, starting after six months from such
extended period as permitted under the agreement, shall be @ Rs.5/-
per sq. ft. for such delayed period. The Regulatory Authority rightly
considered the period of four years for giving possession.  Since the
possession was given to the appellants within limitation, therefore, they

have no right to claim any compensation from the respondent.

The Regulatory Authority, after considering the entire evidence and
record placed by the parties, passed the order dismissing the complaint.
Therefore, there is no illegality in the order passed by the Regulatory
Authority.

The appellants filed reply to the objection of the respondent denying the
averments made by the respondents and reiterating the averments made

by the appellants in the memo of appeal.

The appellants further submitted that the respondent never asked the
appellants for execution of sale deed, because the respondent has not
obtained Completion Certificate and Occupation Certificate of the said

project.

It is incorrect that the appellants initially booked a flat of 1150 sq.ft.
and on the request of the appellants it was changed to 1285 sq. ft. flat
and accordingly agreement was modified without any change in basic
rate and other terms and conditions. The appellants only made a
request for change of flat in 2016 from 1285 sq. ft. To 1850 sq. ft., but
the respondent mischievously issued new allotment letter and also
mischievously executed new flat buyer agreement and mentioned total
enhanced basic sale price of Rs.72,00,000/-. The appellants objected to
the said enhanced basic sale price and denied to sign the agreement but
the respondent threatened to forfeit all the deposited amount, if the
appellants did not sign the agreement, hence the appellants were left

with no other choice but to sign the new agreement.

Since the appellants had booked a flat in 2011 at a pre-launch stage and
paid an amount of Rs.8,17,000/- in February 2011, they are entitled to
claim the relief as per Pre-Launch Scheme-2011. The price of 3 BHK
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of 1850 sq. ft. was Rs.55,00,000/- as mentioned in the price list
published by the respondent.

As per agreement of February 2011, the possession was due in June
2013, after 30 months of the agreement, but the respondent kept silence

from 2011 to 2016 and is now taking shelter of the new agreement.

The appellants continued to be a bona fide allottee of the pre-launch
scheme 2011, hence they have got every right to claim the relief of the

pre-launch scheme of 2011

Heard Mr. Anshul Baranwal, learned counsel for the appellants and Mr.

R. N. Shukla, learned counsel for the respondent.

On examination of the pleadings, record of the appeal and submissions

of learned counsel for the parties, the admitted facts are as under:--

In the year 2011 the appellants approached the respondent for booking
of an apartment in the residential project launched by the respondent in
the name and style “Angel Jupiter” situated at Khasra No. 520/1q,
Ahinsa Khand-II, Near DPS, Indirapuram, Ghaziabad (U.P.).

The appellants originally booked a flat of 1150 sq.ft. at the rate of
Rs.2544/- per sq.ft. on 26.02.2011 and paid booking amount of
Rs.100,000/- vide cheque no. 852760 dated 26.02.2011 and accordingly

a flat buyer agreement was signed.

Subsequently the flat area of 1150 sq.ft. was changed to 1285 sq.ft. and
the buyer agreement was accordingly modified and payment receipt no.
415 dated 22.04.2011 was issued against the booking amount paid on
26.02.2011. Flat no. 1402 in Tower-A, measuring 1285 sq.ft. was
earmarked and basic rate remained the same i.e. Rs.2544/- per sq.ft.

The basic cost of the flat was Rs.32,69,040/-.

The appellants further paid a sum of Rs.7,17,000/- to the respondent on
18.04.2011 for which the respondent issued receipt no. 416 dated
22.04.2011.

Subsequently when the appellants visited the office of the respondent, it
came to their knowledge that title of the land was not clear and due to

this reason the construction of the project was not started till the end of
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the year 2011. Under these circumstances the appellants submitted a
letter to the respondent on 10.12.2011 requesting for refund of the
amount paid by them. The respondent did not reply the said letter of the
appellants and sent a letter to the appellants on 15.03.2012 increasing
the rate by Rs.300/- per sq.ft. .

In the year 2015 the appellants visited the office of the respondent and
found some progress in the project. The appellants submitted a letter
dated 06.06.2015 to the respondent requesting to provide final demand
so that they could arrange the payment as the project was near the stage

of completion.

Thereafter the appellants vide letter dated 25.02.2016 jointly requested
the respondent for change of area of the flat from 1285 sq.ft. to 1850
sq.ft. and also mentioned that they will have no claim on the earlier flat
(page no. 48 of the memo of appeal). Accordingly the respondent
allotted a new unit No. D-2103, 1850 sq.ft. vide allotment letter dated
25.02.2016 (page 49 of the memo of appeal). The cost of the flat of
1850 sq.ft. was Rs.72,00,000/-. The appellants surrendered the old
agreement and executed a new flat buyer agreement. The appellants
paid Rs.70,67,441/- to the respondent till 29.03.2016 out of which
Rs.37,70,950/- was home loan taken from HDFC Bank after allotment

of the new unit.

The respondent made further demand of remaining 5% amount of
Rs.3,67,766/- which was paid by the appellants on 17.06.2017 vide
cheque no. 063229.

After making 100% payment towards the cost of the flat the appellants
contacted the respondent for possession but the respondent was not in a
position to offer possession, as it has not received occupancy certificate

from the competent authority.

The respondent and the appellants executed various documents i.e.
indemnity bond-cum-undertaking, declaration, confirmation, on oath
request of offer of possession etc. on 30.10.2017 and the respondent

handed over the keys of the flat to the appellants on the same day.
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The appellants, thereafter, raised certain issues with respect to cost of
the flat and the payment of excess amount made by the appellants and
approached the Regulatory Authority by means of complaint dated
25.10.2018 seeking relief for (a) direction to the respondent to refund
the extra paid amount i.e. Rs.21,12,500/- to the complainants/appellants
with interest till the actual realization, (b) to pay penalty of
Rs.14,76,003/- calculated till October 2017 and future interest to the
complainant/appellants till actual legal possession, (c) award
compensation of Rs. 5 lacs in favour of the complainants/appellants and
against the respondent for causing intense mental torture, severe pain,
endless agony, harassment and huge financial loss by illegally retaining
the entire deposited amount of the complainants/appellants, and (d)
award cost of litigation of Rs. 1 lac in favour of the

complainant/appellants and against the respondent.

The Regulatory Authority, after exchange of pleadings framed

following two questions:--

(1)  Whether the respondent has taken extra amount which is required

to be given back to the appellants with interest?

(2)  Whether interest be given to the appellants for the delay in the

project?

The Regulatory Authority after examining issue no. 1 in depth and
taking into consideration the agreement of 2016 observed that the
complainants/appellants failed to establish that any extra amount has
been taken from them by the respondent. While examining issue no. 2,
The Regulatory Authority took into consideration the original allotment
of 2011 and the possession of the changed unit given in October 2017,
in this manner delay of six years, and observed that on the request of
the complainants a new agreement was executed in the year 2016 for
bigger flat in para 11.04 whereof the period of possession has been
mentioned as 4 years i.e. by 2020, and the complainants have already
taken possession before the stipulated date i.e. in October 2017,
therefore, there is no basis for calculating the delay period on the basis
of any agreement. The Regulatory Authority further observed that there

is no document which establishes that the period of possession will start
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from 2011 and held that there was no delay. The Regulatory Authority,
while rejecting the complaint of the appellants, observed that as far as
the question of compensation is concerned, under the Act of 2016 it is
under the jurisdiction of the Adjudicating Officer and no order in this
regard can be passed by the Bench of Regulatory Authority. The
Regulatory Authority vide order dated 27.02.2019 rejected the

complaint of the appellants.

The appellants feeling aggrieved against the order of the Regulatory
Authority filed the instant appeal raising various grounds and while
praying for setting aside the impugned order dated 27.02.2019 sought

other reliefs as mentioned in para 4 hereinabove.

In order to appreciate the controversy on the basis of pleadings on
record, grounds pressed by the learned counsel for the appellants as
well as submissions of learned counsel for the respondent, we deem it

proper to frame the following issues:--

(1)  Whether the old agreement dated 26.02.2011 can be pressed for
delay in possession after execution of new agreement on
25.02.2016 for allotment of new unit no. D-2103 admeasuring

1850 sq. ft. in place of unit no. 1402, Tower-A, admeasuring
1285 sq. ft. allotted on 22.04.20117?

(2)  Whether there is any delay in providing the unit D-2103 as per
Flat Buyer Agreement dated 25.02.2016?

Issue no. (1) is as to whether the old agreement dated 26.02.2011 can
be pressed for delay in possession after execution of new agreement on
25.02.2016 for allotment of new unit no. D-2103 admeasuring 1850 sq.
ft. in place of unit no. 1402, Tower-A, admeasuring 1285 sq. ft. allotted
on 22.04.2011.

On examination of the record we found that the appellants approached
the respondent for booking of a flat of 1150 sq. ft. on 26.02.2011.
Subsequently the area was changed to 1285 sq. ft. and a Flat Buyer
Agreement was executed on 22.04.2011. Flat no. 1402 in Tower-A
admeasuring 1285 sq. ft. was earmarked for the appellants.

Subsequently the appellants under joint signature requested the
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respondent for change of flat no; 1402 (1285 sq. ft.) to a flat of 1850 sq.
ft. vide application dated 25.02.2016 specifically mentioning therein
that they will not have any claim for the earlier flat and in pursuance to
the request of the appellants a fresh allotment letter was issued by the
respondent on 25.02.2016 for flat no. D-2103 admeasuring 1850 sq. ft.
(3BHK+3T+store) in Angel Jupiter, Indirapuram, Ghaziabad at the
price of Rs.72 lacs inclusive of all other charges, open parking,
exclusive of service tax. The Flat Buyer Agreement was executed
between the appellants and the respondent on 25.02.2016, wherein
nothing has been mentioned regarding the earlier agreement or
modification or rectification of earlier agreement dated 22.04.2011
meaning thereby that the Flat Buyer Agreement dated 25.02.2016 is an
independent agreement for the new unit along with enhanced area
having details of the price of the unit, providing the period of
possession within 4 years from the date of execution of the said
agreement and possession of flat no. D-2103 was given to the
appellants by the respondent on 30.10.2017. Since then the appellants

are living in the said unit.

In our considered view, after execution of a fresh agreement for a new
unit at a price according to the area of the said unit, the claim of the
appellants for delay in possession on the basis of Flat Buyer Agreement
dated 22.04.2011 for unit no. 1402 admeasuring 12185 sq.ft., is not

sustainable. Issue no. 1 is answered accordingly.

Issue no. 2 is as to whether there is any delay in providing the unit D-

2103 as per Flat Buyer Agreement dated 25.02.2016.

Clause 11.4 of the Flat Buyer Agreement dated 25.02.2016 for flat no.
D-2103, area 1850 sq. ft. reveals that the possession of the said flat was
required to be given by the respondent to the appellants within 4 years.
The possession was offered by the respondent and taken by the
appellants on 30.10.2017, whereas the respondent had time to offer
possession till 24.02.2020. Thus there is no delay in offering
possession of unit no. D-2103 by the respondent to the appellants.

Issue no. 2 is decided accordingly.
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12.  On the basis of examination of the pleadings, record and submissions of
learned counsel for the parties as well as having gone through the
impugned order of the Regulatory Authority dated 27.02.2019 we do
not find any illegality of perversity in the impugned order, as none of

the grounds taken in the appeal are sustainable.

13. In view of the aforesaid analysis we find no force in the appeal.

Accordingly the appeal is dismissed.

14. No order as to costs.

Dated: 29" September, 2022 (K. K. Jain) (D. K. Arora)
Shakir



