COURT NO-2

RESERVED
THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL,
AT
LUCKNOW.

R. A. No. 89/2024
(Application for Recall of Order dated 21.07.2023)

In Re
Appeal No. 675/2022
Vaibhav Chaturvedi. ...Appellant.
Vs.
Experion Developers Pvt. Ltd. and another. ...Respondent.

Hon’ble Mr. Sanjai Khare, Judicial Member.
Hon’ble Mr. Rameshwar Singh, Administrative Member.

1. This application under Regulation 25 of Uttar Pradesh Real Estate
Appellant Tribunal Regulations, 2019 has been filed for recall of the
order dated 21.07.2023 passed by this Tribunal whereby, the Appeal
No.675 of 2022 had been dismissed for want of prosecution.

2. This application for recall has been filed with delay condonation

application.

3. Learned counsel for the applicant submits that the appeal had been
dismissed on 21.07.2023 by this Tribunal for want of prosecution. He
submits that on 21.07.2023, the appeal was listed. However, due to
inadvertent error he could not note down the date of listing of the appeal
in his personal cause list. Therefore, he could not appear on the said
date and consequently, the appeal was dismissed for want of

prosecution.
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Learned counsel for the applicant submits that on 28.07.2023, the
applicant came to know about the dismissal of the appeal when he was
checking the web portal regarding status of the appeal. Thereafter, the
applicant immediately filed application on 03.08.2023, without any
delay, for recall of the order dated 21.07.2023 and restoration of appeal.
However, the said application could not come to be listed. Although,
the erstwhile counsel of the applicant contacted the Registry for non-
listing of the application, but he did not get any concrete response.
However, on asking by the Registry, he filed second application on
01.09.2023 for recall though, there was no need for the second
application when the recall application dated 03.08.2023 was already
pending.

Learned counsel for the applicant submits that however, the second
application for recall was also not listed. When he inquired from the
Registry, the applicant came to know about the defect that second recall
application dated 01.09.2023 was filed without delay condonation
application, therefore, it was not listed. Thereafter, the applicant filed
delay condonation application on 11.09.2023 even though there was no
need to file any delay condonation application in view of the fact that
the appeal was dismissed in default on 21.07.2023 and within no time,
the recall application was filed on 03.08.2023 which was well within
the limitation of 30 days.

Learned counsel for the applicant submits that however, after removing
the defect as pointed out by the Registry, the recall application dated
03.08.2023 and 01.09.2023 were also not listed. Later on, the applicant
on inquiry from the Registry, was asked to file another recall
application though, there was no occasion for the same. The applicant
was constrained to file yet another third recall application dated

27.09.2024 even though he was not supposed to file.

Learned counsel for the applicant submits that since non-appearance of
the counsel on 21.07.2023 before the Hon'ble Tribunal was not
deliberate but bona fide and due to the reason, the delay is liable to be

condoned and the Appeal is liable to be restored to its original number.
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Learned counsel for the respondent has filed objections to the recall
application filed with delay condonation applications denying the

averments made therein.

Learned counsel for the respondent submits that the appellant
application has not given plausible explanation for delay in filing the
recall application. He submits that the present recall application is based
on baseless facts and circumstances and without supporting documents
regarding averments to the condonation of delay and it has been filed
after 466 days from the date of the order dated 21.07.2023. On
28.07.2023, the applicant had knowledge of dismissal of appeal much
before a year and it shows the negligent and laid back attitude behaviour
of the applicant in filing the application. The applicant has not
mentioned the date and substantiate its averments in the application as
to when the same was filed. The averments made to support the delay
condonation application are not reliable in absence of any evidence to
substantiate the same. He further submits that laxity on the part of the
applicant can very well be observed as allegedly, the application for
condonation of delay and affidavit dated 03.08.2023 and then again
application for restoration/recall on 01.09.2023 was filed but the
inquiry about such applications was made from the Registry on

10.09.2024 after almost a year.

Learned counsel for the respondent submits that the delay condonation
cannot be a routine affair. The applicant has remained unvigilant so far
as it relates to the filing of delay condonation application and a long
period has lapsed. The unvigilant person is not entitled for relief of
condoning the delay for such prolonged period. The applicant has not
shown the sufficient cause for delay in the present case. The applicant
had remained inactive for a long period and now, after more than a year,
he has filed delay condonation application which may not be

entertained and be rejected outrightly.

Learned counsel for the respondent has submitted that Hon’ble
Supreme Court and Hon’ble High Court also held in various cases that

for the purpose of condonation of delay, day to day delay after expiry
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of limitation is to be explained. However, the applicant has failed to
explained the delay sufficiently. Therefore, the delay condonation

application is liable to be rejected.

Learned counsel for the respondent thus, submits that in view of the
facts of the present case, the delay condonation application does not
spell out the reasons for the delay in filing the instant application and
as such insufficient. The application does not make out any cogent
reason which may persuade this Hon'ble Tribunal to accept the

explanation given by the applicant.

Learned counsel for the respondent also filed counter affidavit to the
affidavit of the applicant dated 12.05.2025 denying the averments
regarding explanation for delay in filing the recall application. Learned
counsel for the respondent after making submissions and taking various
grounds, submits that the delay condonation application be rejected in
view of the facts and circumstances of the case and pleadings submitted

by him.

We have heard learned counsel for the appellant Sri Rajesh Chadha and
learned counsel for the respondent Sri Prashant Kumar assisted by Ms.

Fuhar Gupta.

It is admitted fact that Appeal No.675 of 2022 was dismissed for non-
prosecution, vide order dated 21.07.2023 due to the absence of
applicant appellant as well as his counsel while learned counsel for the

respondent was present on 21.07.2023.

Perusal of record reveals that first recall application was filed on
03.08.2023 within the limitation period of 30 days. Registry raised two
objections: (i) Date not mentioned and (i1) copy of impugned order

dated 21.07.2023 was not attached.

Appellant filed second recall application on 01.09.2023. Registry raised
objections that the application has not been accompanied by delay
condonation application. Two recall applications were filed on
11.09.2023. Registry raised objections: photo not pasted on affidavit

and application filed in wrong folder. Registry raised second objections
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that photo has not been pasted on affidavit filed in support of delay

condonation application.

Appellant filed fourth recall application on 26.09.2024. Registry again
raised objections that delay condonation application has not been filed
along with recall application. The applicant appellant filed fifth recall
application on 27.09.2024. Registry raised objections that recall
application has not been filed with delay condonation application.
Applicant appellant filed another (6™) recall application on 27.09.2024
to recall the order dated 21.07.2023 along with delay condonation
application which has been listed by the Registry as R.A. No.89 of
2024.

It has been mentioned in the recall application and better affidavit that
inadvertently, date of listing could not be noted by counsel, therefore,
applicant appellant’s counsel could not appear on 21.07.2023 and

appeal was dismissed for non-prosecution.

Filing of first application to 6™ application to recall the order dated
21.07.2023 reveals that as soon as the applicant appellant came to know
the dismissal of his appeal due to absence of his counsel, the applicant
appellant immediately filed first application for recall within prescribed
limitation period and thereafter, successive five recall applications and
finally, the applicant appellant filed recall application on 27.09.2024
along with delay condonation application. The previous recall
applications could not be heard and decided due to one or the other

defects raised by the Registry.

Perusal of file reveals that application dated 11.09.2023 was filed by
the Advocate Sri Rahul Kapoor while application dated 26.09.2024 has
been filed by other Advocate Sri L. K. Tripathi on 26.09.2024 and
27.09.2024.

Applicant’s counsel has submitted that he did not receive any message
regarding the defects raised by the Registry on application dated
11.09.2023. Defects raised by the Registry came to knowledge when

appellant’s counsel enquired from Registry regarding status of recall



23.

24.

[6]

application. Registry has not reported as to when information was sent
to appellant or his counsel through email or by any other mode
regarding the objections raised on application dated 11.09.2023.
Record reveals that appellant changed his counsel after the recall
application dated 11.09.2023. Thereafter, recall application was filed
on 26.09.2024 without delay condonation application. Finally, recall
application has been filed on 27.09.2024 along with delay condonation
application by the counsel engaged later on, which has been listed as

R.A. No.89/2024.

Description and analysis of above facts itself reveal that the applicant
appellant or his counsel could not appear on the fixed date of
21.07.2023 because he could not note the date of listing inadvertently.
Recall application was filed on 03.08.2023 within prescribed limitation
period of 30 days and later on, successive recall applications have been
filed by the applicant appellant on raising defects by Registry, which
also reveal that the applicant appellant is not deliberately negligent for
delay in filing 6™ recall application on 27.09.2024 along with affidavit

of delay condonation application.

On the basis of above discussion and analysis, we are of the view that
the applicant appellant is continuously pursuing his cause after the
dismissal of appeal for non-prosecution. Applicant appellant cannot
suffer either due to the technical shortcomings in sending message
regarding defects by Registry or error of counsel. The applicant
appellant has shown sufficient cause for delay in filing the recall
application filed on 27.09.2024. The applicant appellant cannot be said
to be deliberately negligent. Further, sufficient cause has also been
shown for the absence of applicant appellant or his counsel on
21.07.2023 in Appeal No.675 of 2022. Therefore, the delay
condonation application is liable to be allowed and delay in filing the
recall application is liable to be condoned as well as the recall
application is also liable to be allowed and appeal is liable to be restored

to its original number.
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25.  Accordingly, the delay condonation application is allowed, delay is
condoned in filing the recall application and the recall application is
allowed and the order dated 21.07.2023 passed in Appeal No.675 of
2022 is hereby recalled and Appeal No.675 of 2022 is restored to its

original number.

26. List Appeal No.675 of 2022 on 16.12.2025.

(Rameshwar Singh) (Sanjai Khare)
Order Date:- 01.12.2025
RajneeshPS)



