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1. The appellant by the present appeal is assailing the order dated
14.10.2022 passed by the Regulatory Authority, whereby, the
complaint of the appellant (NCR 145/09/82269/2021), seeking
restoration of the unit came to be cancelled by the promoter on

31.10.2020.

2. It is submitted that appellant filed a complaint on 24.09.2021, the
respondent put in appearance and filed objections. It is urged that the
respondent admitted delay in construction time line as per agreement
and sought to explain the delay due to force majeure. However, no
document in support thereof was produced. It is further submitted that
the respondent uploaded the termination letter dated 25.02.2022,
cancelling the Builder Buyer Agreement of the allotted apartment in

furtherance of the cancellation notice dated 31.10.2020.

2.1 After the cancellation notice dated 31.10.2020, no order pursuant
thereof came to be passed terminating the agreement and in between
the respondent vide communication letter dated 03.08.2021,
addressed to the appellant, sought payment of the apartment. It is
submitted that by the subsequent conduct of demanding money for
the apartment, which tantamounts to withdrawing the -earlier

cancellation notice dated 31.10.2020. It is further submitted that



2.2

respondent raised additional five floors of the tower from floor F-14
to F-19 without consent of the allottees, including, the appellant. It is
further submitted that as per agreement, the timeline for completion
of the project was 08.12.2019. However, the project got delayed and
is not yet ready for possession, in the circumstances it is urged that
the respondent would have no right to press the timeline with regard

to payment as provided in the Builder Buyer Agreement.

It is further submitted that the demand letter issued by the respondent
was after the RERA Act being enacted and enforced in May, 2016.
The respondent had not got the project registered under RERA Act
being an ongoing project. In this backdrop, it is urged that the
impugned order passed by the Authority, inter alia, on the ground that
the complaint is not maintainable for the reason that after cancellation
of the apartment, the appellant ceases to be an allottee within the
meaning of Section 2(d) read with Section 18 of the RERA Act is
erroneous. In this backdrop, the relief claimed by the appellant, apart
from seeking quashing the impugned order dated 14.10.2022, seeks
withdrawal of cancellation letter dated 25.02.2022 and handing over
the possession of the allotted unit and executing the deed of
conveyance of the unit. Further, a prayer has been made for imposing
penalty upon the respondent and its officials and interest @ 27% per
annum on the amount deposited by the appellant for the delay period

of 34 months.

. In rebuttal, the respondent filed objections and at the outset it is stated

that the appeal would not be maintainable as the appellant has
approached the District Consumer Disputes Redressal Commission,
Delhi, on 02.11.2011 1i.e. before filing of instant appeal. It is further
submitted that the prayer therein has been sought for setting aside the
cancellation notice and other consequential reliefs as has been sought
in the present appeal. It is further submitted that the appellant is guilty
of false declaration, as in para-8 he stated that the subject matter of
instant appeal is not the subject matter of any other proceedings
before any court of law or before any other authority. The respondent
has also filed objections on merit countering the allegations of the

appellant.



4. The questions that arise for consideration are (i) as to whether the
appeal would be maintainable in the backdrop of remedy already
being pursued by the appellant for the same reliefs before the District
Consumer Disputes Redressal Commission, Delhi (ii) whether in the
circumstances, after cancellation of the Builder Buyer
Agreement/Allotment, the allottee can maintain complaint before the

Authority or Adjudicating Officer as the case may be.

5. The learned counsel for the appellant on being confronted with the
objection with regard to the complaint filed before the District
Consumer Disputes Redressal Commission, Delhi, the learned

counsel does not dispute the factum that the complaint is pending.

6. Be that as it may, this Tribunal would refrain from returning a finding
with regard to the maintainability of the complaint before the
Consumer Disputes Redressal Commission. The provisions of RERA
Act 1s in addition to and not in derogation of any other law. The
RERA Act has left it open to the allottee to make a choice for
redressal of his complaint. In any case the complaint of the appellant
has been already been dismissed under the RERA Act which may
have a bearing on the pending complaint before the Consumer
Disputes Redressal Commission. We restrain in making any further
comment and leave the question open to be considered in an

appropriate case.

7. As regard the second question whether the allottee can maintain a
complaint. The answer to the question need not detain us long.
Section 11(5) of the RERA Act clearly mandates that the allottee can
challenge the order of cancellation of the agreement by the promoter
before the Regulatory Authority, as well as, claim consequential

reliefs. Sub-Section (5) of Section 11 is extracted:-

11(5) The promoter may cancel the allotment only in
terms of the agreement for sale:

Provided that, the allottee may approach the Authority
for relief, if he is aggrieved by such cancellation and such
cancellation is not in accordance with the terms of the
agreement for sale, unilateral and without any sufficient
cause.



8. In the given facts, appellant had not challenged the cancellation order
dated 22.05.2022 terminating the Builder Buyer Agreement. The
relief of withdrawal of the cancellation order dated 22.05.2022 is
being challenged for the first time in appellate jurisdiction which is
impermissible. The other reliefs with regard to the possession of the
unit and interest on delay are consequential reliefs dependent upon
the successful challenge of the termination/cancellation order of the

unit/agreement by the promoter.

9. Accordingly, the appeal fails, consequently dismissed. However,
appellant is at liberty to challenge the cancellation order dated
22.05.2022 by filing a fresh complaint before the competent authority

under the RERA Act in accordance with law, if so advised.
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