THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 1

RA-3271/2022

IN
Misc. Case/170/2019
M/S AIMS MAX GARDENIA DEVELOPERS PVT. LTD. eeeeees Appellant
Versus
PRATIBHA GUPTA e Respondent
Counsel for Appellant Counsel for Respondent

Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman
Hon’ble Mr. K.K. Jain, Technical Member

Heard Ms. Suchita Singh, learned counsel for the applicant on the application for
recall of order dated 10.07.2020 filed on 30.08.2022.

The case of the applicant was dismissed for want of prosecution on 10.07.2020 and
the application for recall of the said order has been filed on 30.08.2022 after a
delay of 721 days.

The case was listed on 19.02.2020, thereafter the case was fixed for 05.03.2020 for
further hearing on delay condonation application. The matter was fixed for
21.03.2020 for further hearing.

On account of outbreak of Covid-19 pandemic the work of the Tribunal was
suspended on 21.03.2020 and vide notice dated 31.03.2020, the regular functioning
of the Tribunal was suspended till further orders.

The Tribunal vide public notice dated 01.06.2020 uploaded on its official website,
informing that the Tribunal will resume its regular routine function w.e.f
08.06.2020 and the revised cause list will be posted on the website of the Tribunal.
The cases listed during lockdown, were subsequently listed on different dates, but
due to bonafidie oversight, neither the appellant nor its counsel could notice or
could get knowledge about the listing of the case and as such the counsel for the
appellant could not appear on 10.07.2020, when the case was listed for hearing. As
a result, the same was dismissed for want of prosecution vide order dated
10.07.2020.

The case was remained out of sight and unnoticed by the appellant until
22.07.2022, when the recovery amin alongwith the copy of recovery certificate
dated 15.07.2022 reached the office of the appellant for recovery of amount in
pursuance of the order dated 26.07.2019, passed by the Regulatory Authority and
thereafter the counsel for the applicant inquired from the Registry of the Tribunal



about the matter, then the applicant got knowledge about the dismissal order dated
10.07.2020.

It 1s further submitted that absence of the applicant or its counsel on 10.07.2020
was on account of reasons stated in the previous paras, which are bonafide,
unintentional, unavoidable and thus liable to be condoned in the interest of justice.
Learned counsel for the applicant also took support of the order of Hon'ble
Supreme Court In Re: Suo Moto Writ (Civil) Petition No. 3/2021 and submitted
that in view of the order dated 10.01.2022, the period from 15.03.2020 to
28.02.2022, for computing the period of limitation has been excluded and the
limitation period has been further extended for 90 days from 01.03.2022, in cases
where the limitation had expired between 15.03.2020 till 28.02.2022 and prayed
for recall of order dated 10.07.2020.

Shri Anilesh Tiwari, learned counsel for the respondent while vehemently
opposing the application orally, submitted that the applicant challenged the order
dated 30.10.2018, after much delay by filing Misc. Case No. 170/2019 on
16.05.2019, that too without complying the mandatory requirement of compliance
of Section 43(5) of the Act. It is also informed that in earlier on two occasions, the
case was dismissed for want of prosecution, but the Tribunal appreciating the
difficulty faced by the learned counsel for the applicant for non-appearance,
recalled the same vide orders dated 05.09.2019 and 07.02.2020. This time the
application for recall was moved after a delay of more than 2 years. In the
Tribunal, always date is fixed and the cause list is uploaded on the website, apart
from that, status of any case can always be seen from the portal of the Tribunal by
any person, therefore not inquiring about the status of a case by the applicant for
about 2 years is not explained in the application and the application for recall of
order dated 10.07.2020 is liable to be rejected by this Tribunal.

Learned counsel for the respondent further submitted that all the orders, on
uploading are also sent by the Tribunal to the respective parties and having no
information about order dated 10.07.2020 is also not acceptable as the order has
been received by the respondent on 14.07.2020 through email sent by the Tribunal
to the parties. Learned counsel for the respondent further submitted that it is
nothing, but just to stop the recovery proceedings and deprive the respondent from
the benefits of the order of the Regulatory Authority and further recovery
proceedings have been initiated in pursuance to the order of Hon'ble High Court in
the Writ Petition filed by the respondent (Writ — C No. 27934 of 2021), vide order
dated 10.11.2021.

We have examined the submissions of learned counsels for the parties on the
application for recall of order dated 10.07.2020. On examination we found that
only explanation for 2 years i.e. from 10.07.2020 to the 30.08.2022, is that the
appeal remained out of sight and unnoticed by the applicant till 22.07.2022.



The explanation given by the learned counsel for the applicant doesn’t fall in the
category of sufficient cause, specially in the background that in the Tribunal, no
case is undated and the status of any case can also be checked on the portal of the
Tribunal by any person, therefore, not taking care of the case for 2 years and
waking up only on approaching the amin during the recovery proceedings is also
not acceptable. Moreover, the perusal of the record reveals that on dismissal of the
applicant’s case on 10.07.2020, as per the practice at that time, email was sent by
the Tribunal to the parties containing the copy of the dismissal order on 14.07.2020
and the receipt of the same has been acknowledged during the course of arguments
by the learned counsel for the respondent on 14.07.2020. Nothing has been brought
on record regarding the non-receipt of the order dated 14.07.2020, sent on the
email ID of the applicant/counsel for the applicant by the Registry of the Tribunal.
Apart from the above, the applicant has challenged the order dated 30.10.2018 by
filing the appeal on 16.05.2019 without complete compliance of the provisions of
Section 43(45) of the Act with a delay of 138 days and the proceedings are pending
before this Tribunal since 16.05.2019 i.e. more than 3 years. We are of the
considered view that the applicant successfully gained time for delaying the
compliance of the order of the Regulatory Authority dated 30.10.2018. Even
expiry of the 421 days from 16.05.2019 i.e. from the date filing of the case,
complete compliance of the provisions of Section 43(5) of the Act has not been
made and the Tribunal can examine the application for condonation of delay only
after complete compliance of the provisions of Section 43(5) of the Act.

Section 44(5) of the Act, 2016 mandates the Tribunal to make an endeavour to
dispose off the appeal within 60 days from its receipt and this mandate cannot be
achieved without the cooperation of all the stakeholders.

As no sufficient cause has been shown for condoning the delay in filing the
application for recall of order dated 10.07.2020, we don’t find any reason to
condone the delay and recall the order dated 10.07.2020. Accordingly, the
application for condonation of delay in filing the recall of order dated 10.07.2020,
filed on 30.08.2022 is rejected. Accordingly, the application for recall of order
dated 10.07.2020 is also rejected.

(K.K. Jain) (D.K. Arora)

Dated: 14.09.2022
GAURAVSRI



