RESERVED JUDGMENT

BENCH-1
THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL,
AT
LUCKNOW.
APPEAL NO.862 /2020
Priyadarshini Misra. . Appellant.
Versus
WTC Noida Development Company Pvt. Ltd. ............... Respondent.

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.
Hon’ble Mr. Rajiv Misra, Administrative Member.

The present appeal has been preferred by Smt. Priyadarshini Misra
(hereinafter referred to as the ‘appellant’) under Section 44(1) of the
Real Estate (Regulation and Development) Act, 2016 (hereinafter
referred to as ‘the Act 2016°) against the order dated 22.09.2020 passed
by the U.P. Real Estate Regulatory Authority, Regional Office, Gautam
Budh Nagar (hereinafter referred to as the ‘Regulatory Authority’) in
Complaint No. NCR144/12/0805/2019 whereby the following

directions were given:--

(1)  The respondent was directed to ensure delivery of possession of
the unit after completing all facilities as per allotment
letter/agreement with OC/CC and get the registry done after

taking due stamp fee.

(1)) The respondent shall pay assured return/pre-possession return
regularly till offer of possession with OC/CC. In case of default
of any 3 pre-possession return, the complainant will have a right

to get her complaint registered again on the portal of RERA.

(i11) The respondent shall ensure issuance of offer of possession with

OC/CC as per the directions.
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The facts of the case, in brief, as culled out from the memo of appeal,
are that the appellant, along with her husband, Shri Nitin Garg, booked
a Non Lockable Unit No. SIG-06-21 admeasuring 450 sq.ft. in Tower
Signature in the project of the respondent situated at Plot No. TZ 13A&
13B, Sector Tech Zone, Greater Noida Industrial Development Area,
District Gautam Budh Nagar by paying a booking amount of
Rs.2,00,000/- on 24.01.2014. The basic price of the unit was Rs.5900/-
per sq.ft. of super area. An agreement for sale was entered into
between the appellant, her husband and the respondent on 14.04.2014.
It was agreed vide Article 5.6 of the Agreement between the parties that
the unit will be offered for possession within a period of four years
from the date of agreement (i.e. 14.04.2018) and grace period of six
months after expiry of four years. If construction of complex/building is
delayed due to any reason beyond the control of the developer or due to
any act of God or force majeure or as a result of any Act, Order, Rule
etc. of the Government or any other public authority then the developer
shall be entitled to reasonable extension of time without any penalty or
damage. The payment plan, as per Annexure-A, was 25% payment
with 10% P.A. Return. The respondent was to start paying 10% per
annum assured return (also called Pre-Possession Return) on the
amount paid by the appellant to the respondent as soon as 25% of the
cost price was paid, till the possession is handed over by the date as

stipulated in the agreement i.e. 14.10.2018.

The Returns and Commitment charges were incorporated into Article 7
of the agreement. The respondent was also to pay the appellant
Commitment charges of Rs.52/- per sq.ft. towards the lease rent per

month for a period of 36 months.

The appellant paid all the dues towards the purchase of the unit in time
amounting to Rs.24,15,658/- constituting more than 91% of the basic

price.

At the time when the said project was launched and a unit booked by
the appellant, the Act 2016 was not in existence. It appears that the
respondent got its project registered with RERA subsequently.
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The respondent has been paying the Assured Return, but did not meet
its part of the obligations of completing the project and issue final
demand along with offer of possession even by the extended grace
period i.e. till 14.10.2018. The respondent completed other projects but
intentionally kept the project of the appellant pending.

Failure of the respondent to abide by the terms and conditions of the
agreement for sale and the provisions of the Act 2016, inordinate delay
in completion of the project and handing over possession by the
respondent, besides causing a lot of mental agony and harassment to the
appellant, also resulted in lot of financial losses on two counts; first, the
respondent demanded 18% interest for the delay on the part of the
appellant but the respondent is not paying any such interest. Interest at
the rate of 18% per annum on the amount deposited by the appellant

(i.e. Rs.24,15,658/-) comes to a monthly return of Rs.36,235/-.

Aggrieved by the unreasonable delay in completing the project and
handing over possession of the purchased/booked unit, the appellant
filed a complaint before the Regulatory Authority, bearing
No.NCR144/121/0805/2019 praying for grant of appropriate
compensation including 18% interest on the deposited amount. The
said complaint was decided by the Regulatory Authority vide impugned
order dated 22.09.2020 in the manner indicated in para 1 above.

The appellant has challenged the impugned order dated 22.09.2020
passed by the Regulatory Authority, on the following grounds:--

(1) The Regulatory Authority did not properly appreciate the terms
and conditions of the agreement for sale dated 14.04.2014.

(2) The Regulatory Authority held that it is clear that the project has
been delayed but it did not appraise the same from the impact of
the provision of Section 11 and 18 (1) (b) proviso 3 of the Act
2016. The Regulatory Authority appears to have rewarded the
respondent for its default and penalized the appellant for
diligently carrying out her end of obligation by paying all dues

timely and extending all cooperation to the respondent.

(3) The order of the Regulatory Authority not imposing any interest
is illegal being contrary to Section 18 of the Act 2016.
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The Regulatory Authority failed to appreciate that by passing
directions to the respondent to continue paying Assured Returns
and not imposing any compensation/penal interest on the
respondent tantamount to condoning its willful and intentional
default despite holding that there was delay in completing and

handing over the project.

The agreed date of completion of the project and handing over
possession was four years from the date of agreement i.e.

14.04.2014.

The period of six months was incorporated to deal with force
majeure conditions over which the respondent has no control and
except this no condonation of delay was provided in the

agreement.

The Return/Pre-Possession Return of 10% per annum paid by the
respondent is a contractual condition not linked to any default of
the parties including delay in completion of the project and
handing over possession of the unit to the appellant and it was
not the intention of the parties to the agreement that the project

can be delayed indefinitely because Assured Return is paid.

The Regulatory Authority held in the impugned order that there
was delay in completion and handing over of the project and,
therefore, the respondent became liable to pay interest for the

delayed period forthwith with effect from 14.10.2018.

For the purpose of this dispute the interest will be 18% for the
delayed period in terms of the provisions of the Act of 2016 and
the agreement for sale dated 14.04.2018. The contractual terms
set out in the agreement obligated the Buyer to pay penal interest
@ 18% in case of delay/default in payment, therefore, the
respondent is also legally obligated to pay interest @ 18% in case
of default on its part as prescribed in Section 2(za) of the Act
2016.

Anything contrary to this equality principle appearing in the
agreement has to be construed as not final and binding on the

appellant, because it is not only against the law but also because
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the appellant was forced to sign the dotted lines of a set proforma
agreement framed as per comfort of the respondent, as per law
held in Govindan Raghavan Vs. Pioneer Urban Land and

Infrastructure Ltd.

(11) Paying 18% interest by the respondent for the delay of the project
over and above the Assured Return of 10% as per contractual
conditions not linked to delay may appear to be excessive and
disproportionate to the issue at hand and the appellant concedes
that for the delay period the rate of interest i.e. 9.35% prescribed
by the Regulatory Authority will meet the ends of justice.

(12) The intentional delay by the respondent in completion of the
project creates an apprehension in the mind of the appellant that
it may not abide by the terms and conditions of the agreement

and make unnecessary demands just to harass the appellant.
The appellant has prayed for the following reliefs:--

(1) The impugned order dated 22.09.2020 be set aside to the extent
that the respondent was not directed to pay any
compensation/interest for the delay in completion of the project
and handing over of the unit booked by the appellant by the time
stipulated in the agreement i.e. 14.10.2018.

(2) Interest @ 18% may be awarded to the appellant for the period
of delay with effect from 14.10.2018, the agreed date of

possession as per agreement for sale.

(3) Any pending dues payable by the respondent to the appellant

may be ordered to be adjusted in the final demand.

(4) The respondent be directed to adjust any pending amount due to
the appellant from the respondent arising out of the order of this
Tribunal and/or arising out of term and conditions of the
agreement dated 14.04.2014 towards the final liability of the
appellant.

The respondent filed its objection to the memo of appeal and submitted
that there is no merit whatsoever in the appeal and the same is liable to

be dismissed with costs.
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In compliance of the impugned order, the respondent has been paying
pre-possession return to the appellant on monthly basis.  The
respondent has paid a sum of Rs.13,58,296/- (prior to TDS) to the
appellant towards said return till 28.02.2021.

The present appeal has no locus. No illegality has been committed by
the Regulatory Authority in passing the judgment and order dated
22.09.2020.

The present appeal has no sufficient ground to allow and has been filed
just to harass the deponent. The appellant is trying to mislead this

Tribunal by making false and fabricated facts and circumstances.

The total cost of the unit in question was Rs.33,94, 679/- (inclusive of
taxes of Rs.1,97,429/-). The appellant, after satisfying herself of overall
viability of the project and after reading and understanding the terms
and conditions of the allotment signed and executed the agreement
dated 14.04.2014. The non-lockable/unlockable unit is defined in the

said agreement.

The appellant has paid a sum of Rs.23,23,125/- towards basic sale price
plus Rs.92,533/- towards Service Tax/GST, total Rs.24,15,658/- in

respect of the said unit.

Vide clause 5.6 of the agreement it was agreed that the respondent shall
endeavour to offer possession of the unit on or before 14.04.2018 (i.e.
within 4 years from the date of agreement plus grace period of 6 months
thereafter). Consequences of delay were also agreed and encapsulated

in the aforesaid agreement.

As per agreed terms and the payment plan, the respondent has been
paying agreed returns @ 10% per annum to the appellant regularly.
Total amount of pre-possession returns paid to the appellant upto
28.02.2021 is Rs.13,58,296/- (prior to TDS). Spread of Covid-19
pandemic, lockdown imposed by the government and impact thereof
are force majeure event. The government has declared this Covid-19
pandemic as a force majeure event for the Real Estate Industry. Despite
that the respondent fulfilled its obligations under the agreement and

continued to make payment of pre-possession returns to the appellant.
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It was agreed vide note no. (4) of Annexure-A of the said agreement
that the return shall be payable till the date of offer of possession of
unit. From the bare perusal of the aforesaid clause, it is manifest that
the appellant was aware that time was never made the essence of the
date of offer of possession and thereby agreed to the consequences of

delay in offer of possession beyond 14.04.2018.

The time period for delivery of possession of the unit was rather
tentative and offer of possession as well as payment of returns was
further subject to force majeure events or any reason beyond the control

of the respondent.

The appellant being well aware that she is not entitled for any
damages/compensation/penalty/interest in case of any delay in offer of
possession of the unit under the terms of the agreement and that the
respondent has not committed any default or breach of any material
terms of the agreement, continued to accept the returns even after
14.04.2018 and did not raise any challenge/protest with respect to
delay in offer of possession. The appellant taking undue advantage of
the prevailing conditions filed the complaint before the Regulatory
Authority.

5.11 The aforesaid project of the respondent was ongoing project on
the date of commencement of the Act 2016. The respondent applied for
registration of the project with the Regulatory Authority. In declaration
under Section 4(2)(¢)(c) of the Act 2016, the respondent declared
31.12.2024 as the date of completion of the project. The said project
was registered by the Regulatory Authority with 31.12.2024 as date of
completion of the project vide Registration bearing No.

UPRERAPRJ3504.

Considering the force majeure conditions, due to Covid-19 pandemic
the Regulatory Authority has extended the completion date of the
aforesaid project by 6 months and now the date of completion of the
said project stands extended upto 30.06.2025 which is further

extendable with any extension.
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The agreement dated 14.04.2014 executed between the parties is an
agreement and the parties are bound by it, but it is not agreement for

sale as contemplated by Act 2016.

It is denied that the respondent did not meet its part of obligation of
completing the project. The construction of Tower 1 A, B, C is already

complete and construction of Signature Tower is in progress.

It is denied that the respondent failed to abide by the terms and
conditions of the agreement. It is denied that the appellant is entitled
for alleged interest. The respondent has been paying return to the
appellant in terms of the agreement and, therefore, the appellant is not
entitled for any delay interest/compensation as alleged. The appellant is

not entitled to any reliefs.

The appellant filed her reply to the objection of the respondent denying
the averments made in the objection and reiterating the averments made
in the memo of appeal.  The appellant further submitted that the
respondent 1s making bland denials and wild and misplaced allegations
such as malice, wrongful gain and blackmail. The demand is based
purely upon the contractual terms as per Builder Buyer Agreement
including assured delivery of the purchased unit within 4 years of the

date of agreement.

The present appeal has been preferred on legal and cogent grounds as
the Regulatory Authority failed to pass an order in consonance with the

statutory provisions and law, held by the Hon’ble Supreme Court.

It was never agreed that the respondent by offering assured return has
bought himself the right to delay the project perpetually. The
respondent intentionally delayed the impugned project and now

claiming immunity from penal interest/compensation.

Reference to pandemic is again mischievous and opportunistic as the
duty and obligation of the respondent to hand over possession with all
amenities was crystallized on 14.04.2018, whereas the pandemic came
much afterwards i.e. from March 2020. Therefore, claiming force

majeure on this ground is fallacious, mala fide and misleading.
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The respondent is trying to wriggle out of his defaults and statutory
consequences by advocating now that the time was not the essence of
the agreement. Time was and always is most important factor in a
project as a time overrun always incurs additional costs and other

burdens on the buyers.

The respondent is trying to mislead the Court by giving a meaning to
Registration No. UPRERAPRJ3504, which is neither in the letter nor in
the intent of the Statute. Section 5 merely says that validity of
registration will be co-terminus with the date as indicated by the
applicant for completion of the project. The Section does not expressly
or impliedly extend the date of completion of the ongoing project as
agreed and mentioned in the agreement entered into between the buyer
and the builder. Therefore, the respondent ought to have completed the
project and handed over the unit to the appellant as per agreement on
14.04.2018. If the respondent thought otherwise, he ought to have
revised the agreement with mutual consent after registration of his
project under the Act 2016, Now he cannot be allowed to aver

otherwise.

The claim of the respondent that appellant’s entitlement of possession
and interest for delay will not be governed by Section 18, but by
Section 19(3) of the Act, is an egregious and intentional

misinterpretation and misreading of law.

After submitting to the jurisdiction of the Regulatory Authority and
getting a favourable order, the respondent now cannot be allowed to

dispute the jurisdiction of the Regulatory Authority.

Assuming that Pre-RERA agreement will apply in toto, the respondent
has failed to abide by the terms and conditions of the Pre-RERA
agreement dated 14.04.2014 and failed to deliver the unit with all

amenities in stipulated time.

The Act 2016 being a special Act concerning the subject matter and
having submitted to the Act 2016 by registering the project with the
Regulatory Authority, the respondent cannot be allowed to plead that it
is not subject to the provisions of the Act 2016.
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The respondent’s submission that the time period for delivery of
possession was ‘rather tentative’ is wrong. The submission of the
respondent that other towers i.e. Tower One, A, B & C were already
complete bolsters the view that the respondent did not intentionally
complete the appellant’s tower. It is incorrect to say that no specific

date for handing over possession is mentioned in the agreement.

The respondent’s claim that it is not liable to pay any
damage/compensation/penalty/interest is not only against the provisions
of the Act 2016, but also the law held by Hon’ble Supreme Court in

Govindan Raghavan Vs. Pioneer Urban Land and Infrastructure Ltd.

This appeal is against the order of the Regulatory Authority who
rejected the appellant’s claim and failure to award the same against the
specific statutory provisions despite having held that the project is
delayed. The Regulatory Authority held that only one financial benefit
can be given under the law, but did not specify as to what benefit was
awarded to the appellant for the default of the respondent. In fact the
Regulatory Authority did not award any financial benefit, but mistook
the Pre-Possession Return as compensation/penalty for the default
whereas the Pre-Possession Return has no nexus to delay in possession

as it was being paid much before the default has occurred.

The agreement dated 14.04.2014 specified that the rate of interest for
any default of the appellant will be 18%. Under the provisions of the
Act 2016 and also on grounds of equity, the respondent is liable to
compensate the appellant at the same rate of interest for any

default/delay on its part.

Heard Shri Uma Kant Misra, learned counsel for the appellant and Shri

Shashi Kant Verma, learned counsel for the respondent.

On examination of the pleadings, record and submission of learned

counsel for the parties the factual position is extracted as under:--

The appellant along with her husband, Sri Nitin Garg, booked a Non
Lockable Unit No. SIG-06-21 admeasuring 450 sq.ft. at Tower
Signature in the project of the respondent situated at Plot No. TZ 13A&
13B, Sector Tech Zone, Greater Noida Industrial Development Area,

District Gautam Budh Nagar by paying a booking amount of
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Rs.2,00,000/- on 24.01.2014. The basic price of the unit was Rs.5900/-
per sq.ft. of super area. An agreement for sale was entered into

between the appellant, her husband and the respondent on 14.04.2014.

It was agreed vide Article 5.6 of the Agreement between the parties that
the unit will be offered for possession within a period of four years
from the date of agreement (i.e. 14.04.2018) with a grace period of six
months after expiry of four years. If construction of complex/building is
delayed due to any reason beyond the control of the developer or due to
any act of God or force majeure or as a result of any Act, Order, Rule
etc. of the Government or any other public authority then the developer
shall be entitled to reasonable extension of time without any penalty or

damage.

The payment plan was 25% payment with 10% P.A. return. The
respondent was to start paying 10% per annum assured return (also
called Pre-Possession Return) on the amount paid by the appellant to
the respondent as soon as 25% of the cost price was paid, till the
possession is handed over by the date as stipulated in the agreement i.e.

14.10.2018.

As per Article 7 of the Agreement, if the allottee opts for payment plan
with return, the allottee(s) shall be entitled to get returns as per the
terms and conditions of the said payment plan provided the allottee has
not committed default in payment of installment and/or other charges,
fees etc. in accordance with the said plan as well as the agreement. The
respondent was to pay the appellant commitment charges at the rate of
Rs.52/- per sq.ft. towards the lease rent per month for a period of 36

months.

The appellant paid all the dues towards the purchase of the unit in time
amounting to Rs.24,16,658/- constituting more than 91% of the basic
price. The respondent has been paying the Assured Return but did not
meet its part of the obligations of completing the project and issue final
demand with offer of possession, even by the extended grace period i.e.

till 14.10.2018.

Failure of the respondent to abide by the terms and conditions of the

agreement for sale and the provisions of the Act 2016, inordinate delay
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in completing the Project and handing over possession by the
respondent, besides causing a lot of mental agony and harassment to the
appellant also resulted in a lot of financial losses on two counts; first the
respondent demanded 18% interest for the delay on the part of the
appellant but the respondent is not paying any such interest; secondly
interest at the rate of 18% per annum on the amount deposited by the
appellant (i.e. Rs.24,15,658/-) which comes to a monthly return of
Rs.36,235/-.

The appellant, aggrieved by the unreasonable delay in completing the
project and handing over possession of the purchased unit raised her
grievance before the Regulatory Authority by means of Complaint
No.NCR144/12/0805/2019 praying for grant of appropriate
compensation including 18% interest on the deposited amount, with a

further direction to provide possession within a definite time.

The Regulatory Authority vide order dated 22.09.2020 disposed of the
complaint of the appellant with a direction to the respondent to ensure
delivery of possession of the unit after completing all facilities as per
allotment letter/agreement with OC/CC and get the registry done after
taking due stamp fee. The Regulatory authority further directed the
respondent to pay assured return/pre-possession return regularly till
offer of possession with OC/CC and in case of default of any 3 pre-
possession return, the complainant would have a right to get her

complaint registered again on the portal of RERA.

The appellant challenged the impugned order dated 22.09.2020 passed
by the Regulatory Authority on various grounds and submitted that the
Regulatory Authority did not properly appreciate the terms and
conditions of the agreement for sale dated 14.04.2014. On one hand the
Regulatory Authority held that the project in question has been delayed
and on the other hand it did not appreciate the same from the impact of
the provisions of Section 11 and 18(1)(b) proviso 3 of the Act 2016.
The Regulatory Authority appears to have rewarded the respondent for
its default and penalized the appellant for diligently carrying out her
end of obligation by paying all the dues timely and extending all
cooperation to the respondent as no interest has been awarded by the

Regulatory Authority in pursuance to Section 18 of the Act 2016 on
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account of non-fulfillment of the obligations by the respondent
regarding offer of possession in terms of the agreement dated
14.04.2014. Further pre-possession return of 10% per annum paid by
the respondent is a contractual condition, not linked to any default of
the parties including delay in completion of the project and handing
over possession of the unit to the appellant as it was not the intention of
the parties to the agreement that the project can be delayed indefinitely

because Assured Return is paid.

While praying for setting aside the impugned order dated 22.09.2020
the appellant sought a direction to the respondent to pay any
compensation/interest for the delay in completion of the project and
handing over of the unit booked by the appellant by the time stipulated
in the agreement i.e. 14.10.2018. The appellant also sought interest @
18% for the period of delay with effect from 14.10.2018, the agreed
date of possession as per agreement with a further direction to the
respondent to adjust any pending amount due to the appellant from the

respondent towards final demand.

In order to appreciate the controversy/claim of the appellant we frame

the following issues:--

(1)  Whether the respondent failed to offer possession in pursuance to

the provisions of Article 5.6 of the Agreement dated 14.04.2014?

(2)  Whether the provision of return and commitment charges under
Article 7 of the Agreement dated 14.04.2014 is independent

contractual obligation of the parties?

(3) Whether the appellant has a right to proceed against the
respondent and claim interest or compensation for failure on the
part of the respondent to provide possession of the unit as per

Article 5.6 of the Agreement dated 14.04.2014.

(4)  Whether the order of the Regulatory Authority dated 22.09.2020
is in consonance with the provisions of the Act 2016 by not
awarding any interest for the delay in completion of the Project

as per agreement dated 14.04.20147?
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Before we proceed to examine the aforesaid issues, we deem it
proper to reproduce the relevant provisions of the Agreement
dated 14.04.2014, as under:--

AGREEMENT

This agreement is executed at New Delhi on this 14" April, 2014.

Article 4
Consideration
4.1 ..
4.2 ...
4.3
44 ...

4.5 Timely payment by Allottee of installments towards basic
price/premium in accordance with Annexure ‘A’ as well as
payment of any other charges levied under this Agreement is the
essence of this transaction. In case Allottee fails to pay any of the
installment/charges/fees, etc. in time, Developer may at its
discretion cancel allotment and forfeit the earnest money,
demand to refund return, if any, paid till the date of cancellation
or deduct the same along with brokerage paid/payable in respect
of such booking/allotment from the money refundable to the
allottee. The Developer may opt to continue the allotment and
allow the Allottee(s) to make payment of defaulted amount along
with interest at the rate of 18% per annum or such rate as
determined by the Developer from time to time for delayed
period.

Article 5
Possession

5.1 Since construction of the Complex is a large project,
Developer shall construct the same in phases. Irrespective of
whether construction of other phase(s) is complete or not,
Developer may offer possession of the Unit after completion of

construction of building/tower, wherein the Unit is situated. The
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occupancy certificate shall not be pre-condition to the offer of
possession by the Developer. Allottee(s) shall never have any
objection to Developer constructing or continuing with the
construction of remaining building/tower in Complex. All major
common facilities shall be completed and provided only after

completion of construction of all phases.

5.2 Allottee(s) understands and acknowledges that building
plans for the Complex, specifications, quality, standard &
quantity of material to be used in construction of the Complex
and nature of facilities to be provided in the Complex, as may be
shared with the Allottee(s) is tentative. The allottee further
agrees that the Developer may affect such variations, additions,
alterations, deletions and modifications to the plans,
specifications and facilities as may be appropriate either on the
advice or direction of the consultant/architect or as may be done

by any competent authority.

5.3 Developer will give possession of ‘unlockable unit’ as an
undivided and unidentified portion of a larger space which is not
capable of being used a separately or as a separately
divided/enclosed unit and can only be used as a portion of a

large space along with other units/space of such large space.

5.4  Developer will give possession of the lockable or

unlockable unit in raw/bare shell condition.
5.5

5.6  Developer shall endeavour to offer possession of the Unit
for fit outs within a period of four years from the date of this
Agreement and shall be entitled to grace period of 6 months after
expiry of four years. If construction of complex/building is
delayed due to any reason beyond the control of Developer or
due to any act of God or force majeure or as a result of any Act,
Order, Rule etc. of the government or any other public authority
then the Developer shall be entitled to reasonable extension of
time without any penalty or damage. The liability of Developer to

offer possession shall arise only if the Allottee is regular in



16

payment of all amounts and charges and has complied with the
terms and condition of this Agreement. Save what has been stated
in the payment plan enclosed as Annexure ‘A’°, Developer shall
never be liable to pay any
damages/compensation/penalty/interest in case of any delay in

offer of possession of unit.

Article 7
Returns and Commitment Charges

7.1  In case the Allottee(s) opts for a payment plan with return,
the Allottee(s) shall be entitled to get returns as per the terms and
conditions of the said payment plan, provided the Allottee(s) has
not committed default in payment of installment and/or other
charges, fees etc. in accordance with said plan as well as this

Agreement.

7.2. In case of default by the allottee in payments as per
Annexure ‘A’ or in case of default in amount demanded by
Developer, Developer shall be released/discharged from all its
liabilities to pay returns/commitment charges as per the Payment
Plan to Allottee in addition to the right that accrues t the
Developer on account of such default as described under this
Agreement. Unless the Developer opts to cancel the allotment of
the unit as a result of Allottee’s default, if Allottee subsequently
makes the due payment with applicable interest which presently
is 18% per annum, Developer may at its sole discretion resume
payment of return/commitment charges as per Annexure A’ with
effect from the date Allottee clears all its dues with interest.
Allottee shall not be entitled to any return/commitment charges

for the period of default.

7.3. Return shall be calculated o the Basic Price/Premium and
amount of service tax or interest on account of delay on payments
or any charges other than basic price/Premium of the unit

paid/payable by Allottee shall never be included.

7.4 All returns of Allottee mentioned in Annexure ‘A’°, whether

for any period prior to offer of possession or for any period after
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offer of possession shall be inclusive of all present and future
taxes applicable thereon (including Service Tax, if applicable)

and same shall be payable in arrear after end of every month

after deduction of TDS.

ANNEXURE A

25% Down Payment with 10% P.a. Return (Step-up Plan)

Booking Amount | Rs. 2,00,000/- (Rs. Two Lakh Only)
First Installment 10% of Basic Price/Premium (including booking
amount) with 30 days from date of booking
Second Installment | 15% of Basic Price/Premium within 60 days from
date of booking.
Balance Balance 75% of basic price/premium shall be
Installments payable in six installments of which five
installments  shall be  paid every  six
Months and the final
installment along with any
dues/penalty/outstanding shall be payable at the
time of offer of possession.
Note:-
(D.ueee..n
(2)ceeeiennn
(3 eeeeennn

(4) Pre-possession Return: The developer agrees that with effect

from the date of realization of second installment (i.e. with effect
from the date of realization of 25% of basic price/premium) to
developer’s account, the developer will pay returns @ 10% (Ten
Percent) per annum to the Allottee on the amount of basic
price/premium received by the Developer. For the allottee who
intends to accelerate the payment of balance basic
price/premium, the Developer agrees to pay enhanced return in
the following manner: If 100% Basic Price/Premium is received
along with applicable service tax (i) within 12 months from the
date of booking the Developer agrees to pay return @ 12% p.a.
or (ii) within 18 months from the date of booking, the Developer
agrees to pay return @ 11.5% p.a. or(iii) within 24 months from
the date of booking, the Developer agrees to pay return @ 11%
p.a. or (iv) within 30 months from the date of booking the
Developer agrees to pay 105% p.a. provided that the aforesaid
enhanced return shall be paid from the date of receipt of 100%
Basic Price/Premium along with applicable service tax by the
developer.  Alternatively the return may be enhanced by
expediting the payment of basic price/premium in the following
manner: the Allottee shall be entitled to an additional return (@
0.5% (half percent) per annum for each installment that is
prepaid along with payment of a due installment.  The
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installment prepaid shall be deemed to be the last installment
payable and all other installment shall be due and payable as per
the payment plan. Notwithstanding anything mentioned
aforesaid, the maximum return payable under this plan shall not
exceed 12% per annum of the basic price/premium received. The
enhanced return shall be payable only if the entire installment is
prepaid and not on any prepayment of portion of installment and
shall be paid from the date of receipt of such prepaid installment.

This return shall be inclusive of all taxes including Service Tax, if
applicable on such returns. The return shall be paid only on the
basic price/premium received and on no other amount whether
paid as charges, taxes, interest or any other amount. However,
non payment of these charges, taxes, interest, etc. shall constitute
a default and no return shall be payable during the period such
default continues. In case of default in making payment of any
installment, charges, fees, taxes or any other amount, no return
shall be payable till the date of realization of defaulted amount
along with any interest on such delayed payment, if any. The
return shall be paid on monthly basis after deducting TDS, if any.
The return shall be payable till the date of offer of possession of
Unit.

(6) In case of joint Allottees, Pre-possession Return and

Commitment Charges shall be payable in following proportion:
Allottee No. 1: 50% Priyadarshini Misra Allottee No. 2: 50% Nitin Garg

ADDENDUM TO AGREEMENT DATED 14.04.2014

This ADDENDUM TO AGREEMENT DATED 14.04.2014 IS
MADE AND EXECUTED AT New Delhi on this 5" Sep. 2014.

WHEREAS the Allottee-1 has vide email dated 24.04.2014
requested Developer to amend the point No. 6 of Annexure A of
the Agreement, to the effect that 100% of the assured
return/commitment charges be payable to the Allottee-1.

WHEREAS the Developer relying on the representations of the

party of the Second Part has agreed to execute this addendum.

NOW THIS ADDENDUM TO THE AGREEMENT IS
WITNESSETH AS FOLLOWS:
1. This addendum shall be read as integral part of the

Agreement and both the documents shall be read together in
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all eventualities. The Agreement read with this Addendum
shall reflect the terms agreed between the parties. This
addendum amends the agreement only to the limited extent as
stated herein and in case of any conflict between them the

terms of the Agreement, shall prevail.

2. The Parties hereby agree that point no. 6 of Annexure A read
together with Article 7 of the Agreement shall stand amended
as follows:

“(6) In case of Joint Allottees, pre-Possession Return and
Commitment Charges shall be payable in the following
proportion:

Allottee 1 (Priyadarshini Misra): 100% Allottee 2 (Nitin
Garg): 0%

3. This Addendum shall be supplemental to and co-terminus with
the Agreement.

Vide Issue no. (1) we are required to examine as to whether the

respondent failed to offer possession in pursuance to the provisions of

Article 5.6 of the Agreement dated 14.04.2014.

The perusal of Article 5 of the Agreement dated 14.04.2014 reveals that
it has been specifically mentioned that since construction of the
complex is a large project, developer shall construct the same in phases.
Irrespective of whether construction of other phase(s) is complete or
not, developer may offer possession of the unit after completion of

construction of building/tower, wherein the Unit is situated.

Clause 5.6 mentions that the developer shall endeavour to offer
possession of the Unit for fit outs within a period of four years from the
date of agreement and shall be entitled to grace period of 6 months after
expiry of four years. If construction of complex/building is delayed due
to any reason beyond the control of developer or due to any act of God
or force majeure or as a result of any Act, Order, Rule etc. of the
government or any other public authority then the developer shall be

entitled to reasonable extension of time without any penalty or damage.

From the pleading and record it is evident that till date offer of
possession has not been given, whereas as per Clause 5.6 of the

agreement the same is required to be given within a period of 4 years
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from the date of agreement and the period of four years has expired on
14.04.2018 and by adding grace period of 6 months the same has
expired on 14.10.2018. Thus, we conclude that the respondent failed to
give offer of possession to the appellant as per the provisions of Article

5.6 of the Agreement dated 14.04.2014. Issue no. (1) is decided

accordingly.

Vide Issue no. (2) we are required to examine as to whether the
provision of return and commitment charges under Article 7 of the
Agreement dated 14.04.2014 is independent contractual obligation of
the parties.

The examination of the provisions of Article 7 “Returns and
Commitment Charges” indicates that the assured return is a commercial
proposition to attract buyers and users in addition to timely delivery of
the project. Clause 7.1 provides that in case the Allottee(s) opts for a
payment plan with return, the Allottee(s) shall be entitled to get returns
as per the terms and conditions of the said payment plan, provided the
Allottee(s) has not committed default in payment of installment and/or
other charges, fees etc. in accordance with said plan as well as the

Agreement.

As per Annexure-A of the Agreement dated 14.04.2014 ‘25% Down
Payment with 10% P.A. Return (Step-up Plan)’ the developer agrees
that with effect from the date of realization of second installment (i.e.
with effect from the date of realization of 25% of basic price/premium)
to developer’s account, the developer will pay returns @ 10% (Ten
Percent) per annum to the Allottee on the amount of basic

price/premium received by the Developer.

The examination of the provisions of the Agreement dated 14.04.2014
indicates that the provisions of Article 7 and the payment plan for
Returns and Commitment charges are independent commercial
arrangement between the parties and as per pleadings of the parties the
respondent was paying the same and has nothing to do with the claim of
the appellant for seeking interest for the delay in offering possession by

the respondent. Issue no. (2) is decided accordingly.
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Vide Issue no. (3) we are required to examine whether the appellant
has a right to proceed against the respondent and claim interest or
compensation for failure on the part of the respondent to provide
possession of the unit as per Article 5.6 of the Agreement dated
14.04.2014.

The Act envisages adjudication by the Regulatory Authority in terms of
the powers under Chapter V of the Act and in particular Sections 31,
32, 34, 35 and 40 of the Act, and for adjudging compensation by the
Adjudicating Officer in terms of the power under Chapter VIII of the
Act and in particular Sections 71 and 72 thereof.

The Act spells out the obligations of the promoter of a real estate
project and the consequence of the promoter failing to fulfill those
obligations. Some of those obligations are enumerated in Section 11, 12

to 18 of the Act.

Section 18 of the Act talks of the consequence of the failure by the
promoter to complete or to be unable to give possession of an
apartment, plot or building either in terms of the agreement for sale or
failure to complete the project by the date specified therein or on
account of discontinuance of his business either on account of
suspension or revocation of the registration under the Act or for any
other reason. In the event of either of the above contingencies under
Section 18 (1) (a) of the Act, the promoter is made liable on the demand
of the allottee:

(1) In the event that the allottee wishes to withdraw from the project,
without prejudice to any other remedy available, to return the
amount received by the promoter in respect of that apartment, plot,
building, as the case may be, together with “interest at such rate as
may be prescribed”, “including compensation in the manner as
provided under this Act”;

(1)) Where an allottee does not intend to withdraw from the project, the
promoter shall pay him for every month’s delay in the handing
over of the possession “interest at such rate as may be prescribed”.
Section 18 (2) of the Act mandates that in case loss is caused to

allottee due to the defective title of the land, on which the project is
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being developed or has been developed, the promoter shall
compensate the allottee and that such claim for compensation
under Section 18 (2) shall not be barred by limitation provided
under any law for the time being in force.
Section 18 (3) of the Act states that where the promoter fails to
discharge any other obligations under the Act or the Rules or
Regulations made there under or in accordance with the terms and
conditions of the agreement for sale, the promoter shall be liable to pay
“such compensation” to the allottees, in the manner as provided under
the Act.
It is apparent on a reading of Section 18 of the Act as a whole that upon
the contingencies spelt out therein, (i) the allottee can either seek refund
of the amount by withdrawing from the project; (i) such refund could
be together with interest as may be prescribed; (ii1) the above amounts
would be independent of the compensation payable to an allottee either
in terms of Sections 18 (2) or 18 (3) of the Act read with other
provisions; (iv) the allottee who does not intend to withdraw from the
project will be required to be paid by the promoter interest for every

month’s delay of handing over possession.

When one turns to the powers of the Authority, it is seen that under
Section 31, the complaints can be filed either with the Authority or with
the Adjudicating Officer (AO) for violation or contravention of the
provisions of the Act or the Rules and Regulations. Such complaint can
be filed against “any promoter, allottee or real estate agent”, as the case
may be. Such complaint can be filed by “any aggrieved person”. The
Explanation to Section 31 (1) of the Act states that for the purposes of
said sub-section “person” shall include an association of allottees or any
voluntary consumer association registered under any law for the time
being in force. Section 31 (2) states that the form, manner and fees for
filing a complaint under sub-section (1) shall be such as may be
prescribed.

Having gone through the relevant Sections of the Act, we find that as
per Sections 12, 18 and 19 of the Act, the allottee, in case of default by
the promoter, is entitled to refund of his/her entire investment along
with "interest at such rate as may be prescribed" and "compensation in

the manner provided under the Act". Whereas in Section 12, the part
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dealing with interest and the part dealing with compensation are joined
with the word "and" while in Section "18" they are joined with the word
"including". Also, "at such rate as may be prescribed" is suffixed to the
word "interest" in the context of refund of investment, but the
expression "at such rate as may be prescribed" is neither prefixed nor
suffixed to the word "compensation" in any of the Sections of the Act.
The term compensation is suffixed by the expression "in the manner as
provided under this Act" in Sections 12, 14, 18 & 19 of the Act.
However, compensation and interest are qualified by the term "as he
thinks fit in accordance with the provisions of any of those sections" in
Section 71 of the Act. The Act only lays down for "holding an enquiry
in the prescribed manner, after giving any person concerned a
reasonable opportunity of being heard" under Section 71. The Act very
clearly provides that the quantum of compensation or “interest as he
thinks fit” under Section 71 will be decided taking into consideration

the factors listed under Section 72 of the Act.

We further examined Section 31 of the Act and Rule 33 & Rule 34 of
the Rules. The relevant portions of Section 31 of the Act and Rule 33 of

the Rules are extracted as follows:-

Extract of Section 31 of the Act

"(1) Any aggrieved person may file a complaint with the
Authority or the adjudicating officer, as the case may
be, for any violation or contravention of the provisions
of this Act or the rules and regulations made
thereunder against any promoter, allottee or real estate
agent, as the case may be.

Explanation

For the purpose of this sub-section "person" shall
include the association of allottees or any voluntary
consumer association registered under any law for the
time being in force.

(2) The form, manner and fees for filing complaint under
sub-section (1) shall be such as may be specified by
regulations."

As can be seen from above, Section 31(2) of the Act provides for
specifying by regulations, the form, manner and fee for filing complaint
under Section 31(1) of the Act. As provided under Section 31(2) of the
Act, the U.P. Government has framed Rules, 2016. Rule 33(1) provides
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for manner of filing a complaint with the Regulatory Authority. Rule

33(1) is extracted as follows:-

Extract of Rule 33(1) of Rules-

Any aggrieved person may file a complaint with the
regulatory authority for any violation under the Act or the
rules and regulations, made there under, save as those
provided to be adjudicated by the adjudicating officer, in
Form M which shall be accompanied by a fee of rupees one
thousand in the form of a demand draft drawn on a
nationalized bank, in favour of regulatory authority and
payable at the main branch of that bank at the station, where
the seat of the said regulatory authority is situated.

It is evident from Rule 33(1) of the Rules that the complaints filed with
the Regulatory Authority should be in Form M, except those complaints
which require to be adjudicated by the Adjudicating Officer. On top of
Form M, it is clearly written that it is as per provisions of Rule 33(1)
and is meant for filing complaint under Section 31 of the Act. Further
Column 5 of the Form M specifically requires a complainant to indicate

the relief(s) sought.

We have further examined Rule 34(1) of the Rules which relate to filing
of a complaint with the Adjudicating Officer for compensation. Rule

34(1) reads as follows :-

Extract of Rule 34(1)

(1) Any aggrieved person may file a complaint with the
adjudicating officer for compensation under Section 12,
14, 18 and 19 in Form N, which shall be accompanied by
a fee of rupees one thousand in the form of a demand
draft drawn on a nationalized bank in favour of
regulatory authority and payable at the main branch of
that bank at the station, where the seat of the said
regulatory authority is situated.
It is clear from Rule 34 (1) of the Rules that a complaint for
"compensation" under Sections 12, 14, 18 and 19 of the Act is to be
filed before the Adjudicating Officer in Form N. It is mentioned on top
of Form N itself that it is an application to Adjudicating Officer for
claim of compensation under Rule 34(1) of the Rules and under Section
31 of the Act read with Section 71 of the Act. A complainant is

required to indicate in Column 5 of Form N, the compensation sought.
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Thus, it i1s our considered view that Form N is to be filed before an
"Adjudicating Officer" for only claiming "compensation" under Rule
34(1); whereas Form M is to be filed before the Regulatory Authority
under Rule 33(1) of the Rules for all types of reliefs, barring

"compensation", for any violation under the Act, Rules or Regulations.

We have also examined the provisions of Sections 71 and 72 of the Act.
The opening words of Section 71 (1) of the Act make it clear that the
scope and functions of the Adjudicating Officer (AO) are only for
‘adjudging compensation under Sections 12, 14, 18 and 19 of the Act’.
If the legislative intent was to expand the scope of the powers of the
AOQ, then the wording of Section 71 (1) ought to have been different.
On the contrary, even the opening words of Section 71 (2) of the Act
make it clear that an application before the AO is only for ‘adjudging
compensation’. Even in Section 71 (3) of the Act, it is reiterated that the
AO may direct ‘to pay such compensation or interest as the case may
be, as he thinks fit’ in accordance with provisions of Sections 12, 14, 18
and 19 of the Act. This has to be seen together with the opening words
of Section 72 of the Act, which read “while adjudging the quantum of
compensation or interest, as the case may be, under Section 71, the
adjudicating officer shall have due regard to the following factors,

»

namely, ...............

On a collective reading of Sections 71 and 72 of the Act, the
legislative intent becomes explicit. This is to limit the scope of the
adjudicatory powers of the AO for determining “compensation or
interest as he thinks fit” in the event of violation of Sections 12, 14, 18

and 19 of the Act.

On examination of Section 35 of the Act, we find that the powers of the
Regularity Authority under Section 35 of the Act are of a wide nature.
While discharging those functions, it will be open to the Authority to
even require the AO to conduct the inquiry. Section 35 (2) of the Act
also makes it plain that the Regulatory Authority will have the same
powers as a Civil Court. The legislative intent is, therefore, not to
diminish the adjudicatory functions of the Regulatory Authority, but

rather to provide it with all the trappings of a quasi-judicial/judicial
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authority while inquiring into the complaints and issuing directions, by
directing the Adjudicating Officer to adjudicate the compensation or
interest. The legislation in its own wisdom has used the word
“Authority” as well as “Adjudicating Officer” wherever it is required.
Furthermore, the legislation has clearly, intentionally and suitably used
the word “penalty” or “interest at such rate as may be prescribed” in
case of Authority and “compensation” or “interest as he thinks fit” in

case of Adjudicating Officer.

Further, the Hon’ble Bombay High Court in the case of Neelkamal
Realtors Suburban Pvt. Ltd. And others Vs. Union of India (supra)

observed as follows:-

"Section 18(1)(b) lays down that if the promoter fails to
complete or is unable to give possession of an apartment
due to discontinuance of his business as a developer on
account of suspension or revocation of the registration
under the Act or for any other reason, he is liable on
demand to the allottees, in case the allottee wishes to
withdraw from the project, without prejudice to any
other remedy available to return the amount received in
respect of that apartment with interest at such rate as
may be prescribed in this behalf including
compensation. If the allottee does not intend to
withdraw from the project he shall be paid by the
promoter interest for every month's delay till handing
over of the possession. The requirement to pay interest
is not a penalty as the payment of interest is
compensatory in nature in the light of the delay suffered
by the allottee who has paid for his apartment but has
not received possession of it. The obligation imposed on
the promoter to pay interest till such time as the
apartment is handed over to him is not unreasonable.
The interest is merely compensation for use of money".

13.15 From the aforementioned discussion, it is clear that the Act of 2016

provides a mechanism for determination of interest and/or
compensation for the delay in handing over possession of the unit to the
allottee, if the allottee wishes to stay with the project and/or refund with

interest if allottee wants to withdraw from the Project.

13.16 As per Clause 5.6 of the Agreement dated 14.04.2014 the developer

was to make offer of possession within 4 years from the date of
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agreement with a grace period of 6 months, which comes to 14.10.2018,
therefore, the appellant has right to approach the Regulatory Authority
for seeking interest and/or compensation for the delay. Issue no. (3) is

decided accordingly.

Vide Issue no. 4 we are required to examine as to whether the
impugned order dated 22.09.2020 of the Regulatory Authority is in
consonance with the provisions of the Act, by not awarding any interest
for the delay in completion of the Project as per agreement dated

14.04.2014.

The Regulatory Authority while examining the claim of the appellant
concluded that the project was delayed but declined the claim of interest
for the delay on the ground that the appellant is already getting financial
benefit and, therefore, it will not be appropriate to grant interest for the
delay period, and directed the respondent to ensure payment of pre-
possession return and provide possession of the unit along with

facilities after obtaining OC/CC by 30.06.2021.

As per provisions of Section 18(1) of the Act 2016 an allottee has a
right to seek interest for the delay/compensation if the promoter fails to
complete or is unable to give possession of an apartment, plot or
building in accordance with the terms of the agreement for sale or as the

case may be, duly completed by the date specified therein.

The Regulatory Authority was required to examine this issue
independently in pursuance of the Act 2016, the issue of assured returns
and commitment charges being an independent commercial
arrangement between the parties and the appellant was already getting
the same in terms of the provisions of Article 7 read with the provisions
of Annexure-A relating to 25% Down Payment with 10% Returns p.a.
(Step-up Plan).

In our considered view the pre-possession return is neither
compensation nor penalty and it has no nexus to the default on the part
of the promoter regarding delay in offering possession. In the
agreement pre-possession return is a distinct contract not linked with
delay. The amount deposited in terms of Article 7 of the agreement is

an addition to other conditions that the unit will be handed over within
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the time mentioned in the agreement. We are of the considered view
that the Regulatory Authority by not awarding any interest for the delay
in offering possession by the respondent rewarded the respondent for its
default and penalized the appellant for carrying out at her end the
obligation by paying all the dues timely. We have no hesitation in
observing that the order of the Regulatory Authority is in contravention
of the provisions of Section 18 of the Act 2016. Issue no. (4) is

decided accordingly.

During the course of argument on 25.11.2021 the learned counsel for
the respondent, on query by the Tribunal, informed that till date OC/CC
has not been received by the respondent and thus legally no offer of
possession could be given without obtaining OC/CC by the respondent
from the competent authority. Learned counsel for the appellant also
fairly submitted that the rate of interest, which is being given by the
RERA i.e. MCLR+1% will satisfy the appellant.

On the basis of the aforesaid analysis we are of the considered view that
the Regulatory Authority failed to take into consideration the grievance
of the appellant with respect to grant of interest for delay in offering
possession. In the complaint the appellant has prayed for interest at the
rate of 18% from the date of deposit and delay penalty till handover
possession at the rate of Rs.15/- per sq.ft. per month. As per
submission of the respondent on 25.11.2021 the respondent failed to get
OC/CC till the said date from the competent authority.

Further, an allottee deposits amount under the hope and trust that he/she
will get the flat within the time schedule advertised at the initial stage.
There may be certain cases where allottees might be residing in rented
houses and they might have managed their financial position in such a
manner that after deposit of amount, they will get flats of their own and
thereafter they will be free from payment of rent as then they will shift
from rented houses to allotted flats but on account of inordinate delay in
delivery of possession of allotted flats, their financial calculations and
legitimate expectations stand frustrated causing various types of
financial losses to them. On the other hand once the promoter/builder
made offers and same are accepted by the allottees with legitimate

expectation, the obligation cast upon the promoter/builder is to
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complete the same within the time schedule mentioned in the offer and
if they fail to discharge the same the affected allottees are entitled to the
interest and/or compensation for delayed delivery of possession, as the
allottees have parted with money which was earning interest. If an
allottee chooses to remain in the project and in case the allottee seeks
refund then he is entitled for interest on the deposited amount and/or
compensation in accordance with the provisions of the Act 2016, which
in our considered view will be in accordance with the principles of

equity as well.

18. Accordingly the appeal is party allowed, with the direction to the
respondent to pay interest at the rate of MCLR+1% per annum from
14.10.2018 till the date of legal offer of possession after obtaining
OC/CC from the competent authority.

19. No order as to cost.

Dated: March 22, 2022. (Rajiv Misra) (D.K. Arora)
Shakir



