
1 
 

Bench No. 1 
 Sl. No. 3      

            
THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL 

AT 
              LUCKNOW 

 
Appeal No. 485/2023 

 
Mrs. Alka Dhingra & Toshan Dhingra 

Vs.  
Gaursons Realtech Private Limited 

 
*************** 

  
Hon'ble Mr. Justice Suneet Kumar, Chairman 
Hon'ble Mr. Devindar Singh Chaudhry, Technical Member 

  

1.      Heard Sri Abhishek Shukla, learned counsel for the appellant/allottees, and 

Sri Samrat Vaish, learned counsel for the respondent/promoter.  

 2.      Appellant/allottees by the instant appeal are assailing judgment and order 

dated 23.02.2023, passed by the learned Regulatory Authority at 

Gautambudh Nagar, in Complaint No. NCR144/11/85765/2021, whereby, 

directing the respondent/promoter to handover possession of the unit to the 

allottee provided no third party right has been created thereon. In the event, 

respondent/promoter has created third party right, the appellant/allottees 

shall be entitled to refund of their deposit and interest thereon at the rate 

MCLR+1%. Appellant/allottees, aggrieved by the order have filed the 

instant appeal. 

3.      The questions that fall for consideration are:  

       i.         whether the impugned order and the reliefs granted by the learned 
Regulatory Authority is beyond pleadings and relief sought by the 
appellant/allottees; 

  
    ii.            whether the alleged cancelation of the allotment dated 02.09.2019 is 

valid and lawful; 
  
  iii.          whether third party right being created on the unit by the 

respondent/promoter on 02.07.2022, would disentitle the appellants to 
possession of the unit, 

  
  iv.          whether the respondent/promoter is liable for penal consequences 

under Chapter VIII of the Act, 2016. 
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Question No: (i) 

4.      The facts, briefly stated, is that appellant booked a plot (for short ‘unit’) 

bearing No. 28, admeasuring 219 sq. mtr., in the project 2nd Parkview, 

Expressway, Gautambudh Nagar. The sale consideration of the unit was at 

Rs. 74,90,969/-, against which, as per terms and conditions of the allotment 

letter/agreement, appellants deposited Rs. 36,50,000/-. The balance fifty 

percent of the sale consideration was to be deposited on the issuance of offer 

of possession of the unit. The project was to be completed by 31.08.2017, 

plus six months grace period i.e. on or before 28.02.2018. The offer of 

possession came to be made to the appellant/allottees on 06.11.2017 

alongwith demand notice. The appellants did not honour their commitment 

by paying fifty percent of the balance amount, consequently, 

respondent/promoter issued notice, followed by reminder, notice-cum-

cancellation letter dated 22.07.2019 and 02.09.2019 respectively. As per the 

case set up by the respondent/promoter, unit came to be cancelled 

retrospectively on 02.09.2019. It is further submitted that third party right on 

the unit, which is subject matter of this appeal, came to be created by the 

respondent/promoter by executing sub lease deed/conveyance deed on 

02.07.2022 i.e. during pendency of the complaint. 

 5.      Aggrieved, appellants filed a complaint on 30.11.2021 assailing the 

cancellation and seeking restoration of the unit. In other words, appellants 

had not sought refund of their deposit alongwith interest. Learned 

Regulatory Authority framed two issues. The first issue pertains to the 

validity and legality of cancellation of the unit. Learned Regulatory 

Authority returned a categorical finding that the cancellation is invalid and 

not justified, but while passing the operative portion of the order, Regulatory 

Authority, on an assumption, directed the respondent/promoter that in the 

event third party right has been created on the unit, the deposited amount 

alongwith interest be refunded to the allottees. It is relevant to point out that 

learned Regulatory Authority while deciding the first issue categorically 

records that respondent/promoter had nowhere stated in their objection that 

after cancellation of the unit third party right was created. On specific query, 

counsel for the respondent submits that impugned order in so far as it relates 

to refund of deposit and interest thereon, has not been complied by the 

respondent till date. 
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 6.      The issue of pleading, prayer and moulding of reliefs have been examined 

time & again by Hon'ble Supreme Court, as well as, by the Judicial Forums 

holding that the rights of the parties stand crystallized on the date of 

institution of the proceedings and no party should be permitted to travel 

beyond the pleadings and prayer.  

7.      In Bhagwati Prasad vs. Shri Chandramaul, AIR 1966 SC 735, Hon'ble 

Supreme Court was pleased to observe that:-  

“The importance of the pleadings cannot, of course, be ignored, 
because it is the pleading that lead to the framing of issues and 
a trial in every civil case has inevitably to be confirmed to the 
issues framed in the suit. The whole object of framing the issues 
would be defeated if parties allowed to travel beyond them and 
claim or oppose reliefs on grounds not made in the pleadings 
and not covered by the issues.”  

8.      In the case of Krishna Priya Ganguly and Anr. vs. University of Lucknow 

and Ors. reported in 1984 SCC 307, while dealing with a matter arising out 

of a writ petition where the writ-petitioners prayed for merely consideration 

of his case for admission, Hon’ble Supreme Court was pleased to observe 

that a court cannot go a step further and grant the relief which the petitioner 

did not ask for, and held:- 

“Finally, in his own petition in the High Court, the respondent 
had merely prayed for a writ directing the State or the college 
to consider his case for admission yet the High Court went a 
step further and straightaway issued a writ of mandamus 
directing the college to admit him to the M.S. course and thus 
granted a relief to the respondent which she herself never 
prayed for and could not have prayed for.” 

9.      The Hon’ble Supreme Court in the case of Bachhaj Nahar vs Nilima 

Mandal &Ors; reported in (2008) 17 SCC 491,was pleased to observe that a 

Court cannot make out a case not pleaded. The Court should confine its 

decision to the question raised in pleadings. Nor can it grant a relief which is 

not claimed and which does not flow from the facts and the cause of action 

alleged in the plaint.  

10.            In Om Prakash vs. Ram Kumar (1991) 1 SCC 441, the Hon’ble Supreme 

Court observed:- 

“A party cannot be granted a relief which is not claimed, if the 
circumstances of the case are such that the granting of such 
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relief would result in serious prejudice to the interested party 
and deprive him of the valuable rights under the statute.”  

11.            In Shiv Kumar Sharma Vs. Santosh Kumari (2007) 8 SCC 600 the Apex 

Court observed that the appellate court had no power to grant relief not 

prayed for in the suit.  

12.           The issue was again examined by the Hon’ble Supreme Court in the case 

of Bharat Amratlal Kothari and Anr. Vs. Dosukhan Samadkhan Sindhi 

and Ors., (2010) 1 SCC 234, and the Court in paras 29 and 30 of the 

judgment was pleased to examine and observe that “normally 5 the Court 

will grant only those reliefs specifically prayed for by the petitioner”. The 

relevant paras 29 and 30 are quoted as under: 

“29. The approach of the High Court in granting relief not 
prayed for cannot be approved by this court. Every petition 
under Article 226 of the Constitution must contain a relief 
clause. Whenever the petitioner is entitled to or is claiming 
more than one relief, he must pray for all the reliefs. Under the 
provisions of the Code of Civil Procedure, 1908, if the plaintiff 
omits, except with the leave of the court, to sue for any 
particular relief which he is entitled to get, he will not 
afterwards be allowed to sue in respect of the portion so omitted 
or relinquished. 

30. Though the provisions of the Code are not made applicable 
to the proceedings under Article 226 of the Constitution, the 
general principles made in the Civil Procedure Code will apply 
even to writ petitions. It is, therefore, incumbent on the 
petitioner to claim all reliefs he seeks from the court. Normally, 
the court will grant only those reliefs specifically prayed for by 
the petitioner. Though the court has very wide discretion in 
granting relief, the court, however, cannot, ignoring and 
keeping aside the norms and principles governing grant of 
relief, grant a relief not even prayed for by the petitioner.”  

13.            In Messrs. Trojan & Co. Vs. RM.N.N. NagappaChettiar, AIR 1953 SC 

235, Court considered the issue as to whether relief not asked for by a party 

could be granted and that too without having proper pleadings. The Court 

held as under:- 

“It is well settled that the decision of a case cannot be based on 
grounds outside the pleadings of the parties and it is the case 
pleaded that has to be found. Without an amendment of the 
plaint, the Court was not entitled to grant the relief not asked 
for and no prayer was ever made to amend the plaint so as to 
incorporate in it an alternative case.” 
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14.            In Fertilizer Corporation of India Ltd. and anor Vs. Sarat Chandra Rath 

and others, AIR 1996 SC 2744, Hon’ble Supreme Court held that the High 

Court ought not to have granted reliefs to the respondents which they had 

not even prayed for.  

15.            Having due regard to the proposition of law, the issue can be summarized 

that Court/Tribunal cannot grant a relief which was not specifically prayed 

by the party.  

16.           In the aforenoted backdrop, it is evident that learned Regulatory Authority 

granted relief which was neither pleaded nor sought by the appellants. The 

categorical case set up by the appellants was with regard to validity of the 

cancelation of the unit, and restoration of the unit. The learned Regulatory 

Authority after deciding the first issue in favour of the appellant holding that 

cancellation of the unit was not justified and not as per the terms and 

conditions of the agreement, in that event the unit should have been directed 

to be restored to the appellants. The impugned order passed beyond 

pleadings and reliefs claimed by the appellant is an error which goes to the 

root of the matter and renders the impugned order unsustainable. Question 

No.1 is accordingly answered. 

 Question No.(ii)  

17. It is not being disputed that appellants booked a plot in the project floated by 

the respondent/promoter on 05.12.2016, the allotment letter came to be 

signed on 29.03.2017. As per the terms and conditions of the allotment 

letter/agreement, appellants were required to pay fifty percent of the sale 

consideration i.e. Rs. 74,90,969/-, and the balance fifty percent was to be 

paid at the time of offer of possession. It is not being disputed by the 

respondent/promoter that in terms of the agreement the appellants deposited 

Rs. 36,50,000/-, and were not at default. Offer of possession of the unit came 

to be made by the respondent on 06.11.2017, along with a demand notice, 

demanding balance fifty percent payment at Rs. 36,50,000/-. Since, the 

appellants did not respond nor paid the amount, reminder came to be issued 

on 22.07.2019, thereafter, reminder-cum-cancellation letter dated 02.09.2019 

was issued. Thereafter, the respondent did not issue any formal cancellation 

letter. It is submitted that since letter dated 02.09.2019, was not honoured by 
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the appellants by depositing the balance amount, therefore, it was deemed 

that unit came to be cancelled from the said date.  

18.            In this backdrop, it is relevant to examine as to whether offer of possession, 

as well as, cancellation of the unit was in terms of the agreement entered into 

between the parties.  

19.            It is not being disputed that offer of possession dated 06.11.2017 came to be 

issued much earlier, whereas, part completion certificate of the layout was 

issued by the competent authority on 07.05.2019. In other words, after 

07.05.2019 on receiving the part completion certificate of the layout, the 

offer of possession could have been made by the respondent/promoter to the 

appellants. Section 17(2) of the Real Estate (Regulation and Development) 

Act, 2016 (for short ‘Act, 2016’) is extracted: 

Section 17 

(1)   xxxx  xxxx 

(2) After obtaining the occupancy certificate and handing over 
physical possession to the allottees in terms of sub-section (1), it 
shall be the responsibility of the promoter to handover the 
necessary documents and plans, including common areas, to the 
association of the allottees or the competent authority, as the 
case may be, as per the local laws: 

Provided that, in the absence of any local law, the promoter 
shall handover the necessary documents and plans, including 
common areas, to the association of the allottees or the 
competent authority, as the case may be, within thirty days after 
obtaining the completion certificate.  

  In view thereof, offer of possession and the demand notice issued by 

the respondent/promoter is not as per the terms of the agreement, therefore, 

nullity and invalid document which could not have been acted upon by the 

respondent to the detriment of the appellants. Perusal of the part completion 

layout certificate, records that application for the completion certificate came 

to be filed by the respondent/promoter on 23.05.2018, meaning thereby, 

offer of possession was issued by the respondent much prior to making an 

application to the competent authority for completion certificate. In other 

words, respondent/promoter has not only flouted the terms and conditions of 

the agreement which was binding upon the respondent, rather, played fraud 

in attempting to extract remaining amount without having requisite 
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completion certificate of the project. As per the terms of agreement the 

balance fifty percent was to be paid at the time of offer of possession of the 

unit.  

20.                        Section 11 of Act, 2016, enlists the ‘functions and duties of promoter’; 

Sub section (4)(b) mandates that the promoter shall be responsible to obtain 

the completion certificate (CC) or occupancy certificate (OC) from the 

relevant competent authority and to make it available to the allottees. CC/OC 

has been defined in Section 2(q) and (zf) respectively. The certificates means 

that the real estate project has been developed according to the sanctioned 

layout plan and specifications as approved by the competent authority under 

the local laws, which has the provision of civil infrastructure such as water, 

sanitation and electricity. Admittedly, the respondent promoter, without 

having completed the project was on wrong side of the law by making an 

offer of possession of the unit to the appellant without applying for CC/OC 

from the competent authority.  

21.                        Further, the consequential demand letters and reminder-cum-

cancellation letter would have no bearing in terminating the agreement 

between the parties as it rests upon an invalid document i.e. offer of 

possession dated 06.11.2017. As per provisions of Act, 2016, it is mandated 

that after an agreement is entered between the parties in respect of the unit, a 

lien on the unit is created in favour of the allottee in terms of Section 

11(4)(h). The lien on the unit could have been terminated by the 

respondent/promoter as per the terms and conditions of the agreement. The 

validity of the cancellation of the unit is subject to the outcome of the 

proceedings under Section 11(5).  Further, offer of possession in view of 

Section 17(2) of the Act, 2016, could have been made by the 

respondent/promoter to the allottee after receiving the completion certificate. 

In the admitted facts, the respondent made the offer of possession without 

having the CC, which was received subsequently.  

22.                   Having regard to the provisions of Act, 2016 and the terms and conditions 

of agreement, the respondent/promoter has violated the provisions of the Act 

and terms of the agreement to the detriment of the appellant/allottees. It 

appears that respondent was in haste to transfer the unit, probably at an 

escalated price, to third party without having cancelled the unit. The unit 
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could not have been transferred by the respondent/promoter, as long as, the 

lien on the property subsisted with the appellant/allottees. Section 11(4)(h) 

of the Act, 2016 and rules framed thereunder does not provide for deemed 

cancellation. The cancellation of the unit never came to be made by the 

respondent. There is no concept of deemed cancellation and that to from a 

retrospective date. In the given facts a notice-cum-cancelation letter dated 

02.09.2019 came to be issued by the respondent. The appellant rightly did 

not respond to the letter as the project was incomplete, there was no occasion 

to pay the balance fifty percent of the sale consideration against the agreed 

terms of the agreement. The third party right on the unit came to be created 

on 02.07.2022, without lawfully and legally canceling the unit. In other 

words, the lien of the appellant on the unit continued and the deemed 

cancellation of the unit would have no bearing on the lien of the appellant to 

the unit. The learned Regulatory Authority has rightly held that the 

cancellation of the unit is invalid and unjustified. Question No. (ii) is 

accordingly answered.  

23.           Question No.(iii): Section 11(4)(h) of Act, 2016 mandates that after an 

agreement is entered between the parties in respect of the unit, lien on the 

unit is created in favour of the allottee in terms of Section 11(4)(h). The lien 

subsists until cancellation of the unit in terms of the agreement. In the event, 

the cancellation of the unit is challenged under Section 11(5), by the allottee, 

the outcome of the proceedings would bind the parties and the third party as 

the case may be. In case the allottee succeeds, restoration of the unit is an 

inevitable consequence. Section 11(4)(h) is extracted : 

      Section 11 
(1) ……. 
(2) ……. 
(3) ……. 
(4)  The promoter shall 
(a)…….. 
x 
x 
(g)…….. 

(h) after he executes an agreement for sale for any apartment, plot or 
building, as the case may be, not mortgage or create a charge on such 
apartment, plot or building, as the case may be, and if any such 
mortgage or charge is made or created then notwithstanding anything 
contained in any other law for the time being in force, it shall not 
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affect the right and interest of the allottee who has taken or agreed to 
take such apartment, plot or building, as the case may be.  

24.           Learned counsel for the respondent submits that in the event appeal is 

allowed it would create a peculiar situation for the promoter as the unit after 

being cancelled came to be allotted to third party during pendency of the 

complaint.  

25.           The Act, 2016 confers statutory rights upon the allottee, after allotment of an 

apartment, lien is created on the Unit in favour of the allottee by executing 

an Agreement. Where such a right is created, then in that event it cannot be 

revoked, except as per the terms and conditions of the agreement and in 

accordance with the provisions of the Act and Rules framed thereunder. In 

the event the promoter breaches the Agreement by cancelling the unit, the 

allottee has been conferred a right to assail the cancellation before the RERA 

Authority under Section 11(5) of the Act, 2016, and seek restoration of the 

unit. The RERA Authority has been conferred powers to pass interim orders, 

as well as, to revoke the cancellation order. In other words, the allotted 

apartment in favour of the allottee, who has suffered cancellation, illegally 

or arbitrarily, is subject matter of adjudication at behest of the allottee. In the 

event, such an action is brought about by the allottee before the RERA 

Authority, the promoter creating any lien, mortgage or charge upon the 

apartment, would be acting at its own risk and peril. Any allotment, sale or 

transfer of the unit to a third party notwithstanding anything contained in any 

other law for the time being in force, it shall not affect the right and interest 

of the allottee [Section 11 (4)(h)]. The outcome of the proceedings would 

bind the subsequent transferee.  

26. That apart, Section 52 of the Transfer of Property Act, 1887, would apply to 

third party transfer/conveyance of the property that is made during pendency 

of suit/proceedings. Any transfer that is made during pendency of 

proceedings is subject to the final result of the litigation. Section 52 of 

Transfer of Property Act is extracted: 

Section 52 

During the pendency in any Court having authority within the 
limits of India excluding the State of Jammu and Kashmir or 
established beyond such limits by the Central Government of any 
suit or proceedings which is not collusive and in which any right 
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to immoveable property is directly and specifically in question, the 
property cannot be transferred or otherwise dealt with by any party 
to the suit or proceeding so as to affect the rights of any other 
party thereto under any decree or order which may be made 
therein, except under the authority of the Court and on such terms 
as it may impose. 

Explanation.—For the purposes of this section, the pendency of a 
suit or proceeding shall be deemed to commence from the date of 
the presentation of the plaint or the institution of the proceeding in 
a Court of competent jurisdiction, and to continue until the suit or 
proceeding has been disposed of by a final decree or order and 
complete satisfaction or discharge of such decree or order has been 
obtained, or has become unobtainable by reason of the expiration 
of any period of limitation prescribed for the execution thereof by 
any law for the time being in force.  

27.           Hon’ble Supreme Court recently in case of M/s Siddamsetty Infra Projects 

Pvt. Ltd. Vs Katta Sajutha Reddy & Ors, [R.P.(C) No.1565/2022 In 

C.A.No.5822/2022], 2024 INSC 861 decided on 08-11-2024, and H. 

Anjamappa & Others Vs. A Prabhakar & Others, 2025 Live Law (SC) 

123;  considered the principle of lis pendens and held, whether one of the 

parties to the suit of the proceedings transfers the suit property to the third 

party, the latter, is bound by the result of the proceedings, even if he did not 

receive the notice of the suit or proceedings. In the given case before 

Hon’ble Supreme Court, a Defective Review Petition was filed, it was 

argued by the respondent therein that the doctrine of lis pendens does not 

apply as the petition was defective. It was rejected.   

28.            It was held that lis pendens commences at the stage of institution of the 

petition and not at the stage when the notice is issued by the court. Thus, 

taking Review Petition pending, though defective, it was held that Section 

52 of the Transfer of Property Act would apply to the third-party purchases, 

once the sale was executed after the review petition was instituted before the 

Court. In other words, the transfer of property that is made during the 

pendency of the suit/proceedings is subject to the final decision of the 

litigation.  Paragraph 47 and 49 is extracted: 

“47. In short, the doctrine of lis pendens that Section 52 of the 
Transfer of Property Act encapsulates, bars the transfer of a suit 
property during the pendency of litigation. The only exception to 
the principle is when it is transferred under the authority of the 
court and on terms imposed by it.  Where one of the parties to the 
suit transfers the suit property (or part of it) to a third-party, the 
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latter is bound by the result of the proceedings even if he did not 
have notice of the suit or proceedings…..” 

“49.     The purpose of lis pendens is to ensure that the process of 
the court is not subverted and rendered infructuous.  In the 
absence of the doctrine of lis pendens, a defendant could defeat 
the purpose of the suit by alienating the suit property.  This 
purpose of the provision is clearly elucidated in the explanation 
clause to Section 52 which defines “pendency”.  Amending Act 
20 of 1929 substituted the word “pendency” in place of “active 
prosecution”.  The amending Act also included the Explanation 
defining the expression “pendency of suit or proceeding”.  
“Pendency” is defined to commence from the “date of 
institution” until the “disposal”. The argument of the 
respondents that the doctrine of lis pendens does not apply 
because the petition for review was lying in the registry in a 
defective state cannot be accepted.  The review proceedings were 
“instituted” within the period of limitation of thirty days.  The 
doctrine of lis pendens kicks in at the stage of “institution” and 
not at the stage when notice is issued by this Court.  Thus, 
Section 52 of the Transfer of Property Act would apply to the 
third-party purchases once the sale was executed after the review 
petition was instituted before this Court.  Any transfer that is 
made during the pendency is subject to the final result of 
litigation.” [vide M/s. Siddamsetty Infra (supra)]    

29.            In the circumstances it is evident that the respondent/promoter 

misrepresented and played fraud not only before the learned RERA 

Authority, but also before this Tribunal. The allotment of the Unit in favour 

of the appellant never came to be cancelled. Without cancellation of the unit 

by the respondent, unit could not have been allotted or transferred to third 

party. It is categorical and specific case of respondent that the unit came to 

be deemed cancelled on 02.09.2019 during pendency of the complaint. 

Further, during pendency of the complaint, third party right was created by 

the respondent deliberately and willfully. Therefore, sale deed executed in 

favour of third party by the respondent is in the teeth of the principle of lis 

pendens. Sale deed in favour of third party would be subject to the outcome 

of this appeal, which is continuation of the complaint. The allotment/sale 

deed of the unit made to a third party during subsistence of the agreement 

and pendency of the complaint would be hit by Section 11(4)(h) and Section 

11(5) of Act, 2016. Question no.(iii) is answered accordingly.  

31.          Question No.(iv): In the backdrop of  the facts noted herein above, 

respondent has exposed itself of penal consequences under Chapter VIII of 

the Act, 2016. Chapter VIII of the Act, 2016. Section 61 is extracted : 
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Chapter-VIII Offences, Penalties and Adjudication 
 
Section 61: Penalty for contravention of other provisions of 
this Act. 
 
61. If any promoter contravenes any other provisions of this Act, 
other than that provided under section 3 or section 4, or the rules 
or regulations made thereunder, he shall be liable to a penalty 
which may extend up to five per cent. of the estimated cost of the 
real estate project as determined by the Authority. 
 

32. The respondent promoter contravened Section 11(4)(h) and Section 17(2) of 

Act 2016. Question No.(iv) is accordingly answered.  

33.          Having due regard to the facts and circumstances of the case and for the 

reasons assigned hereinabove, appeal is allowed by passing following 

orders: 

       i.       impugned order dated 23.02.2023 is set-aside and quashed;  

    ii.       unit being plot No.28 situated in project 2nd Parkview, Gaur Yamuna 
City, Sector 19, Sport City (East), Expressway, Gautambudh Nagar, 
shall be restored and possession thereof would be handed over to the 
appellant/allottees;  

  iii.      appellant/allottees shall be entitled to interest on their deposit at the rate 
MCLR+1% till physical handing over possession of the unit;  

  iv.        Regulatory Authority to proceed under Chapter VIII of the Act, 2016 
for penal consequences against the respondent/promoter for violating 
and flouting the obligations mandated under Act, 2016, rules and 
regulations made thereunder;  

  vi.      Cost assessed at Rs. 25,000/- to be paid to the appellant/allottees by the 
respondent/promoter within one month; 

v.  Registry to transmit this order to learned Regulatory Authority for 
compliance.  

  
 
Dated: 18.02.2025              (Devindar Singh Chaudhry)              (Suneet Kumar) 
Pradeep/Tanveer/- 
 


