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        RESERVED JUDGMENT 

         BENCH-1 

THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL 

AT 

LUCKNOW.  

 

APPEAL NO. 56/2020 

 

1. Mrs. Suman Lata Pandey, 

2. Shiv Kumar Pandey     ………………Appellants. 

      Versus 

M/S Ansal Properties & Infrastructure Ltd.  ………………Respondent. 

      ------------- 

 

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman. 
Hon’ble Mr. Kamal Kant Jain, Technical Member. 

1.   This appeal has been preferred by Mrs. Suman Lata Pandey and Sri Shiv 

Kumar Pandey (hereinafter referred to as ‘the appellants’) under Section 

44(1) of the Real Estate (Regulation and Development) Act 2016 

(hereinafter referred to as ‘the Act 2016’) against the order dated 

06.12.2019 passed by the Adjudicating Officer of the Real Estate 

Regulatory Authority, Lucknow (hereinafter referred to as ‘the 

Adjudicating Officer’) in Complaint No. ADJ/LKO162/08/0693/2019 

whereby the complaint of the appellants was rejected.  

2.  The facts of the case, in brief, as culled out from the pleadings, are that 

vide agreement dated 20.04.2011, the appellants booked a shop no. 3021-

UGF-0018 admeasuring 212.07 sq. ft. in shopping square of Hi-Tech 

Township Sushant Golf City being developed by M/s Ansal Properties & 

Infrastructure Limited, at Lucknow for a total consideration of 

Rs.5,51,382/-.  Shop/Office Buyer’s Agreement was executed on 

20.04.2011.  
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2.1  The appellants have paid a total sum of Rs.3,18,027/- to the respondent as 

and when demanded without any default, based on construction 

development work at site.  

2.2  As per clause 14 of the Shop/Office Buyer’s Agreement, the possession of 

the shop was to be delivered to the appellants by the respondent within 24 

months from the date of Shop/Office Buyer’s Agreement dated 20.04.2011 

i.e. by 19.04.2013. 

2.3  The possession of the shop in question has not been delivered by the 

respondent to the appellants.  Registry of the allotted shop has also not 

been done.  

2.4  Being aggrieved by the conduct of the respondent, the appellants filed 

complaint no. 12201826866 before the Regulatory Authority on 

18.12.2018 for possession of allotted shop.  The said complaint has been 

decided by the Regulatory Authority vide order dated 21.06.2019. 

2.5  Thereafter, on 12.08.2019 the appellants filed Complaint No. 

ADJ/LKO162/08/0693/2019 before the Adjudicating Officer of the 

Regulatory Authority for compensation of Rs.21,59,458/-. The said 

complaint was rejected by the Adjudicating Officer vide impugned order 

dated 06.12.2019. 

3.  The appellants have challenged the impugned order dated 06.12.2019 

passed by the Adjudicating Officer on the following grounds:-- 

(i)  The Adjudicating Officer has grossly ignored the principle of natural 

justice by not allowing compensation to the appellants to compensate 

for the losses which have been incurred to appellants due to non-

delivery of possession of allotted shop within time.  

(ii)  The appellants have not only suffered the monetary losses in the form 

of lease rent due to non-delivery of shop within time, but also have 

been deprived from appreciation of price of shop which would have 

been due to adequate development of Shopping Complex.  

(iii)  The Adjudicating Officer has concluded that interest allowed by U.P. 

RERA at the rate of MCLR+1% in their order dated 21.06.2019 is 

sufficient and no further compensation should be allowed which is 
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against principle of law which says that interest is paid for utilization 

of money while compensation is given for actual or expected loss or 

opportunity loss due to breach of contract.  

(iv)  That the word ‘compensation’ has not been defined in RERA Act 

2016. 

(v)  Compensation and interest are different.  Interest is paid for 

utilization of money for certain time while compensation is paid for 

actual loss or expected loss and may include physical, mental, 

emotional sufferings, insult, injury, defamation and all other losses. 

(vi)  The respondent has failed to give timely possession as per contract 

due to which the appellants have suffered monetary loss by way of 

monthly lease rent at least Rs.100/- per sq. ft. per month since May 

2013 till February 2021. 

(vii)  In the matter of Ghaziabad Development Authority Vs. Balbeer 

Singh, Charan Singh Vs. Healing Touch Hospital and Chief 

Administrative HUDA & Others Vs. Shakuntala Devi the Hon’ble 

Supreme Court has not denied for compensation but stated that 

compensation may differ from case to case and cannot be uniform.  

(viii) Sub Section (b) of Section 72 of the Act 2016 states that the amount 

of loss caused as a result of default should be taken into consideration 

by the Adjudicating Officer while adjudging the quantum of 

compensation.  

(ix)  Had the appellants been delivered the allotted shop on time, they 

would have got benefits of lease rent for 94 months since May 2013 

till March 2021, the expected date of possession. The price 

appreciation of shop which would have been due to development of 

Shopping Complex, which did not take place due to default on the 

part of the respondent.  Thus, the appellants have been deprived from 

both benefits due to non-delivery of timely possession. 

(x)  The intention of law makers and judicial authorities is that allottees 

be paid interest on money paid by them and simultaneously they are 

also entitled for compensation for the loss suffered due to default of 
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promoters.  It would be against justice, if it is concluded that 

compensation cannot be paid if payment of interest is allowed by 

UPRERA.  

4.  The appellants have prayed for compensation of Rs.22,43,458/-. 

5.  The respondent filed objection to the grounds of appeal and submitted that 

the word ‘compensation’ is of very wide connotation.  It has not been 

defined in the Act 2016.  According to dictionary it means compensating 

or being compensated; thing given as recompense.  In legal sense it may 

constitute actual loss or expected loss and may extend to physical, mental 

or even emotional suffering, insult or injury or loss.  

5.1  The respondent has placed reliance on the judgment of Hon’ble Supreme 

Court in Ghaziabad Development Authority Vs. Balbir Singh, reported in 

(2004)4 SCC 65 wherein it has been held that compensation cannot be 

uniform and can best be illustrated by considering cases where possession 

is being directed to be delivered and cases where monies are directed to be 

returned.   

5.2  The respondent has further placed reliance on the judgment of three Judges 

Bench of Hon’ble Supreme Court in the case of Chief Administrator 

HUDA and Others Vs. Shakuntala Devi (Civil Appeal No. 7335 of 

2008) wherein it has been held that calculation of damages depends on the 

facts and circumstances of each case.  No hard and fast rule can be laid 

down for universal application. 

5.3  The aforesaid decisions of Hon’ble Supreme Court indicate that the law 

and consumer courts cannot be used as a tool for unjust enrichment. 

5.4  The appellants have not produced the actual proof or evidence to prove the 

actual loss suffered against which they are claiming compensation.  In 

absence of such evidence compensation cannot be awarded.  

6.  The appellants filed their reply to the objections of the respondent denying 

the averments made by the respondent in the objections and reiterating the 

averments made by the appellants in the memo of appeal.  
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6.1  The appellants further submitted that had the possession of the shop in 

question been delivered to the appellants on time, they would have got the 

following benefits.  

(i)  Price appreciation of the shop which would have been due to 

development of Shopping Complex. 

(ii)  Lease rent for 94 months, since May 2013 till March 2021, the 

expected date of possession.  

6.2  The respondent could not deliver the project on time because the 

respondent has siphoned Rs.606 Crores from the project which is evident 

from RERA order dated 9th July, 2019 which is based on Forensic Audit 

Report conducted by M/s Currie & Brown, Forensic Auditors appointed by 

UP RERA. 

6.3  Compensation and interest are different.  Interest is paid for utilization of 

money while compensation is paid for actual loss or expected loss and may 

include physical, mental, emotional sufferings, insult, injury, defamation 

and all other losses.  The compensation constitutes actual loss or expected 

loss both and compensation will not be limited to actual or expected loss, 

but it may extend to physical, mental, emotional sufferings, insult, injury 

and other loss.  The compensation is of very wide connotation.  

6.4  In the present case the possession of the shop was to be given on or before  

19.04.2013, which has not been given till date.  The respondent failed to 

give timely possession as per contract due to which the appellants have 

suffered monetary loss by way of monthly lease rent at the rate of Rs.100/- 

per sq. ft. per month since May 2013 till March 2021, the expected date of 

possession.  The loss suffered by the appellants should be compensated by 

the respondent for which the appellants are entitled.    

6.5  The lease rent for commercial spaces in such a shopping complex is not 

less than Rs.100/- per sq. ft. per month as per prevailing market rates.  

Hence the loss towards lease rent of Rs.100/- per sq. ft. has been claimed.  

The expected lease rent has been calculated on the basis of lease rent and 

circle rates announced by the District Magistrate, Lucknow for Sushant 

Golf City, Lucknow.  While calculating lease rent after April 2016, a 

nominal appreciation of 7% per year, which is reasonable and judicious, 
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has been taken into consideration in accordance with the provisions of 

Section 9(3) of the Uttar Pradesh Regulation of Urban Premises Tenancy 

Ordinance 2021 issued by the Government of Uttar Pradesh on 9th January, 

2021.  

6.6  The calculation of damages depends on the facts and circumstances of each 

case as opined by Hon’ble Supreme Court in Charan Singh V.s. Healing 

Touch Hospital and others, reported in (2000)7 SCC 668. 

6.7  Section 72 (b) of the Act 2016 clearly states that the amount of loss caused 

as a result of the default should be taken into consideration by 

Adjudicating Officer while adjudging the quantum of compensation.  

6.8  Hon’ble Supreme Court in the matter of Administrator HUDA and others 

Vs. Shakuntala Devi (Civil Appeal No. 7335 of 2008) has not denied the 

payment of compensation.  However, the Hon’ble Supreme Court 

expressed the view that compensation will not be based on uniform 

principle but it will be paid on case to case basis.  The above case is related 

with delivery of plot and the allottee has been adequately compensated due 

to increase in price of plot, but in the present case the appellants have been 

allotted shop (not the plot or flat) and, therefore, pray to compensate the 

appellants for expected lease rent, mental agony and cost of litigation.  

7.   Heard Shri Shiv Kumar Pandey, appellant no. 2 in person, and Shri Anurag 

Singh, learned counsel for the respondent. 

8.  On the basis of pleadings, documents available on record and submissions 

of learned counsel for the parties, the admitted position is as under:-- 

8.1  The appellants booked shop no. 3021-UGF-0018, admeasuring 212.07 sq. 

ft. in shopping square of Hi-Tech Township Sushant Gold City being 

developed by M/s Ansal Properties & Infrastructure Limited at Lucknow 

for a total consideration of Rs.5,51,382/- and respondent issued an 

allotment letter to the appellants on 13.04.2011 mentioning the payment 

schedule opted by the appellants.  Subsequently Shop/Office Buyer’s 

Agreement was executed between the appellant and the respondent on 

20.04.2011.   
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8.2  As per clause 14 of the agreement the respondent was to make endeavour 

to offer possession of the shop/office to the allottee within 24 months from 

the date of sanction of the building plan by the authorities subject to force 

majeure circumstances and on receipt of complete payment of the basic 

sale price and other charges due and payable upto the date of possession 

according to the payment plan applicable to the allottee punctually. 

8.3  As per averments of the appellants they have paid a total sum of 

Rs.3,18,027/- to the respondent as per demand without any fault based on 

construction development work at site.  Further they approached the 

Regulatory Authority by means of complaint no. 12201826866 seeking 

possession of the allotted shop or alternative shop and the Regulatory 

Authority by means of order dated 21.06.2019 directed the respondent to 

provide possession of original allotted shop to the appellants along with 

OC/CC within 24-30 months after taking balance amount at old rate and 

executing conveyance deed.  The Regulatory Authority further directed for 

payment of simple interest at the rate of MCLR+1% of SBI from the date 

mentioned in the agreement till the date of actual possession and the 

amount of interest will be adjusted in the final payment by the appellants. 

8.4  The appellants once again approached the Adjudicating Officer of the 

Regulatory Authority by means of Complaint No. 

ADJ/LKO162/08/0693/2019 mentioning the following details in the 

grounds for compensation:-- 

 “Grounds for Compensation: Failure to discharge obligation 

as per Act/Rules/Regulations and Agreement for sale.  

 Details: Loss of  opportunity of lease rent Rs.20207/- pm for 94 

months, total Rs.19,09,458/-.  Mental agony & torture 

Rs.2,00,000/-.  Expenses for litigation Rs.50,000/-.” 

8.5  The Adjudicating Officer vide impugned order dated 06.12.2019 rejected 

the claim of the appellants on the ground that against the amount of 

Rs.5,51,382 towards the original price of the shop/office an amount of 

Rs.3,18,027/- has been deposited by the appellants and the Regulatory 

Authority vide order dated 21.06.2019 had already directed for payment of 

interest on the deposited amount and the complainants/appellants failed to 
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establish any mental, financial or physical loss and as per the judgment of 

Hon’ble Supreme Court in the case of Chief Administrator HUDA and 

others Vs. Shakuntala Devi (Civil Appeal No. 7335 of 2008) the 

compensation can be awarded by way of interest on the deposited amount 

and, therefore, it is not proper to grant compensation separately. 

8.6  The appellants, feeling aggrieved against the impugned order dated 

06.12.2019 filed the instant appeal raising various grounds and prayed for 

payment of Rs.22,43,458/- as compensation giving details under different 

heads in para 5 of the memo of appeal.  

9.  In order to examine the grounds taken by the appellants and the averments 

made, we deem it proper to frame the following issues based on the 

grounds pressed by learned counsel for the appellants:-- 

(1)  whether the respondent failed to offer possession of the shop in 

question to the allottee/appellants as per the provisions of clause 14 

of the Shop/Office Buyer’s Agreement dated 20.04.2011? 

(2)  Whether under the scheme of the Act 2016 an allottee can claim 

compensation on the basis of notional loss or hypothetical loss due to 

delay in providing possession of the shop in question? 

(3)  Whether under the scheme of the Act 2016 the Adjudicating Officer 

is required to adjudge the quantum of compensation or interest for 

the losses suffered due to default of promoter on the basis of actual 

proof or evidence to prove the actual losses suffered against which 

the compensation is claimed and/or Adjudicatory Forum can be used 

as a tool for unjust enrichment? 

(4) Whether the appellants have produced any evidence/documentary 

evidence to establish the losses caused as a result of default on the 

part of the promoter? 

(5)  Whether there is any illegality or perversity in the order of the 

Adjudicating Officer in rejecting the complaint of the appellants? 

10.  Vide Issue no. (1) we are required to examine as to whether the respondent 

failed to offer possession of the shop in question to the allottee/appellants 
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as per the provisions of clause 14 of the Shop/Office Buyer’s Agreement 

dated 20.04.2011.  

10.1  The respondent allotted a property no. 3021-UGF-0018 admeasuring 

212.07 sq.ft. on 13.04.2011 giving details of payment schedule opted by 

the appellants.  Subsequently on 20.04.2011 a Shop/Office Buyer’s 

Agreement has been executed between the appellants and the respondent 

mentioning various terms and conditions including interest free 

installments plan and proposed period of offer of possession of the 

shop/office.  The provisions of clauses 14 and 15 of the agreement dated 

20.04.2011 are being extracted hereinbelow:-- 

“14. THAT the company shall endeavor to offer possession of 

shop / office to the shop / office allottee within 24 months 

from the date of sanction of building plans by the 

authorities subject to force circumstances and on receipt of 

complete payment of the basic sale price and other charges 

due and payable upto the date of possession according to 

the payment plan applicable to Allottee punctually. The 

Company on completion of the construction shall issue final 

call notice to the Shop / Office Allottee who shall within 30 

days thereof, remit all dues and take possession of the 

apartment . In the event of his failure to take possession, for 

any reason whatsoever, he shall be deemed to have taken 

possession of the allotted Shop/Office from the date the 

same has been offered, for purpose of payment of 

maintenance charges or any other levies on account of the 

allotted unit, but the actual physical possession shall be 

given on payment of all upto date outstanding payments as 

demanded by the company.  

15. That the buyer agrees that the sale of the unit is subject to 

force majeure clause which inter alia include delay on 

account of non - availability of steel , cement or any other 

building materials, or water supply or electric power or 

slow down strike or due to a dispute with the construction 

agency employed by the developers , civil commotion or by 
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reason of war , or enemy action or earthquake or any act of 

God , delay in certain decisions / clearances from statutory 

body (ies), or if non-delivery of possession is as a result of 

any notice , order , rules or notification of Government 

and/or any other public or Competent Authority or for any 

other reason beyond the control of the developer and any of 

the aforesaid event, the developer shall be entitled to a 

reasonable corresponding extension of the time of delivery 

of possession of the said SHOP/OFFICE on account of 

force majeure circumstance and in such eventuality the 

buyer will not claim any amount of money by way of 

damages/compensation from the developer.” 

10.2  Schedule I of the agreement provides for interest free installments plan and 

the stages of payment from the date of allotment till the time of offer of 

possession:-- 

     SCHEDULE 1 

(A) DOWN PAYMENT PLAN    
 ……………………….. 

(B) INTEREST FREE INSTALLMENT PLAN 

 Schedule of Payment % Date of 
installment 
due 

Amount 
Payable 

1. At the time of Allotment. 7% 13.04.11 Rs.39369/- 
2. Within 2 months from the date of 

allotment 
5% 12.06.11 Rs.28120/- 

3. Within 4 months from the date of 
allotment 

5% 11.08.11 Rs.28121/- 

4. Within 6 months from the date of 
allotment 

8% 10.10.11 Rs.44993/- 

5. On commencement of 
construction* 

10%  Rs.56241/- 

6. On construction reaching plinth 
level* 

10%  Rs.56241/- 

7. On commencement of ground floor 
roof slab* 

10%  Rs.56241/- 

8. On start of internal plumbing & 
electrical works* 

10%  Rs.56241/- 

9. On start of internal plaster* 10%  Rs.56241/- 
10. On start of flooring of shops* 10%  Rs.56241/- 
11. On start of external plaster* 10%   Rs.56241/- 
12. At the time of offer of possession 5%  Rs.28120/- 
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*The installments stages can be called for payment in any sequence 
depending upon construction stage. 
 

10.3  On examination of clause 14 of the agreement we found that no fixed 

period was mentioned for offer of possession by the respondent, rather it 

has been mentioned that the company shall make endeavour to handover 

possession of the shop/office to the allottee within 24 months from the date 

of sanction of building plan by the authorities subject to force majeure 

circumstances and on receipt of complete payment of the basic sale price 

and other charges due and payable upto the date of possession according to 

the payment plan applicable to Allottee punctually.  Further, as per 

payment plan the allottee/appellants were required to deposit Rs.39,369/- 

(7%) on 13.04.2011 (at the time of allotment).  Thereafter, after two 

months from the date of allotment 5%, again 5% after 4 months from the 

date of allotment and 8% within 6 months from the date of allotment which 

were due on 12.06.2011, 11.08.2011 and 10.10.2011  respectively and rest 

of the installments were to be paid on achieving particular milestone of 

construction.  In the pleadings of the parties we are unable to get any date 

of sanction of the building plan by the concerned authority.  However, on 

examining the portal of RERA we found that start and completion dates of 

the project have been mentioned as 01.04.2014 and 23.03.2021 

respectively. 

10.4  On examination of clause 14 of the agreement dated 20.04.2011 and the 

payment plan opted by the allottee/appellants it cannot be said that 24 

months’ period was a fixed period for offering possession by the 

respondent to the allottees.  Clause 14 of the agreement dated 20.04.2011 

provides that the company shall endeavor to offer possession of shop / 

office to the shop / office allottee within 24 months from the date of 

sanction of building plans by the authorities subject to force circumstances 

and on receipt of complete payment of the basic sale price and other 

charges due and payable upto the date of possession according to the 

payment plan applicable to Allottee punctually.  The payment was to be 

made on achieving the particular stages of construction.  Apparently the 

allottee/appellants have not paid the remaining amount to the respondent 

on account of not achieving the milestone required for the payment.  At 

this stage it will not be out of place to mention that Hon’ble Supreme 
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Court has time and again held that where the buyer has to suffer on account 

of delay beyond a reasonable time then he/she has to be compensated 

either by way of interest or penalty and in this connection Hon'ble 

Supreme Court in M/s. Fortune Infrastructure Vs. Trevor D’lima & Ors 

(2018) 5SCC 442 observed as follows –  

"………Moreover, a person cannot be made to wait 
indefinitely for the possession of the flats allotted to them 
and they are entitled to seek the refund of the amount 
paid by them, along with compensation. Although we are 
aware of the fact that when there was no delivery period 
stipulated in the agreement, a reasonable time has to be 
taken into consideration. In the facts and circumstances 
of this case, a time period of 3 years would have been 
reasonable for completion of the contract i.e., the 
possession was required to be given by last quarter of 
2014. Further there is no dispute as to the fact that until 
now there is no redevelopment of the property. Hence, in 
view of the above discussion, which draw us to an 
irresistible conclusion that there is deficiency of service 
on the part of the appellants and accordingly the issue is 
answered." 

 Hon'ble Supreme Court in Civil Appeal No. 3182 of 2019 Kolkata West 

International City Pvt. Ltd. Vs. Devasis Rudra , 2019(6) SCALE 462 has 

observed that :-  

"…… it would be unreasonable to require a buyer to wait 
indefinitely for the possession ……" 

10.5  Therefore, taking light from the aforesaid judgments of Hon’ble Supreme 

Court we can safely hold that the respondent was required to give offer of 

possession at least within three years from the date of allotment i.e. by 

20.04.2014.  In view of the aforesaid there was delay in completion of the 

project and the respondent failed to offer possession of the shop in 

question to the allottee/appellants.  Issue no. (1)  is answered accordingly.  

11. Vide Issue no. (2) we are required to examine as to whether under the 

scheme of the Act 2016 an allottee can claim compensation on the basis of 

notional loss or hypothetical loss due to delay in providing possession of 

the shop in question.  
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11.1  The real estate sector plays a catalytic role in fulfilling the need and 

demand for housing and infrastructure in the country. While this sector has 

grown significantly in recent years, it has been largely unregulated, with 

absence of professionalism and standardization and lack of adequate 

consumer protection. Though the Consumer Protection Act, 1986 is 

available as a forum to the buyers in the real estate market, the recourse is 

only curative and is not adequate to address all the concerns of buyers and 

promoters in that sector. The lack of standardization has been a constraint 

to the healthy and orderly growth of industry. Therefore, the need for 

regulating the sector has been emphasized in various forums.  

11.2 The Real Estate (Regulation and Development) Act, 2016 aims to create a 

real estate regulatory authority and an appellate tribunal that will act as a 

watchdog for the housing sector, primarily towards protecting consumer 

interests while creating an alternative redress mechanism for an disputes 

that may arise. This Act also aims to provide a uniform regulatory 

environment in the real estate sector which is laced with black money, red-

tapism, land mafias and corruption. The core objective of this Act is 

twofold: firstly, to ensure sales of immovable properties in an efficient and 

transparent manner and secondly, to protect the interest of consumers in 

the real estate sector.  

11.3 The Act is further intended to achieve:- 

(a) To ensure accountability towards allottees and protect their interest; 

(b) To infuse transparency, ensure fair-lay and deduce frauds & delays; 

(c) To introduce professionalism and pan India standardization; 

(d) To establish symmetry of information between the promoter and 
allottee’ 

(e) To impose certain responsibilities on both promoter and allottees; 

(f) To establish regulatory oversight mechanism to enforce contracts; 

(g) To establish fast-track dispute resolution mechanism; 

(h) To promote good governance in the sector which in turn would create 
investor confidence; 

(i) Regulation of the planned development in the real estate sector; 
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(j) To ensure sale of immovable properties in an efficient and transparent 
manner; 

(k) To protect the interest of consumers in the real estate sector; 

 
11.4 The promoter/developers are also required to make various compliances: 

 
i.  No launch or advertisement before registration with RERA; 

ii. Sharing information project plan, layout government approvals, land 
title status, sub-contractors; 

iii.  Increased assertion on the timely completion of projects and delivery 
to the consumer; 

iv. An increase in the quality of construction due to a defeat liability 
period of five years; 

v.  Informing allottees about any minor addition or alteration; 

vi.  Consent of 2/3rd allottees about any other addition or alteration; 

vii.  Consent of 2/3rd allottees for transferring majority rights to 3rd party; 

viii.  Formation of RWA within specified time or three months after 
majority of units have been sold.  

 
11.5 The promoter of a real estate development firm has also to maintain a 

separate account for each of their projects. A minimum 70 per cent of the 

money from investors and buyers will have to be deposited. This money 

can only be used for the construction of the project and the cost borne 

towards the land.  

 The developers will have to keep informed the buyers of their other 

ongoing projects.  

11.6 RERA requires builders to submit the original approved plans for their 

ongoing projects and the alterations that they made later. Builders also 

have to furnish details of revenue collected from allottees, how the funds 

were utilized, timeline for construction, completion, and delivery that will 

need to be certified by an engineer/architect/practicing chartered 

accountant.  
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11.7 It is responsibility of each state regulator to register real estate projects and 

real estate agents operating in their state under RERA. The details of all 

registered projects will be put up on a website for public access.  

11.8 Further the regulator will have to ensure protection to buyers in this matter 

for five years from the date of possession. If any issue is highlighted by 

buyers in front of the regulator in this period including in quality of 

construction and the provision of services, the developer will have to 

rectify the same within 30 days.  

11.9 Developers can’t invite, advertise, sell, offer, market or book any plot, 

apartment, house, building, investment in projects, without first registering 

it with the regulatory authority. Furthermore, after registration, all the 

advertisement inviting investment will have to bear the unique RERA 

registration number. The registration number will be provided project-

wise. After registering the project, developers will have to furnish details 

of their financial statements, legal title deed and supporting documents.  

11.10 If the promoter defaults on delivery within the agreed deadline, they will 

be required to return the entire money invested by the buyers along with 

the pre-agreed interest rate mentioned in the contract based on the model 

contract agreement given by RERA.  

11.11 If the buyer chooses not to take the money back, the builder will have to 

pay monthly interest on each month delay to the buyer till they get 

delivery. After developers register with the regulator, a page will be 

created for the builder on the regulatory authority’s website. The developer 

will be given login credentials using which it will upload all the 

information regarding the registered projects on the regulator’s website. 

The number, type of apartments, plots and projects and their completion 

status will be updated at a maximum quarterly basis.  

11.12 To add further security to buyers, RERA mandates that developers can’t 

ask more than 10 per cent of the property’s cost as an advanced payment or 

booking amount before actually signing a registered sale agreement.  

11.13 The regulator will have the power to impose penalty and courts can fine 

and imprison errant builders. The imprisonment can go up to a period of 

three years in case of certain matter. 
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11.14  A complaint in respect of the matters covered under Sections 12,14,18 and 

19  of the Act 2016 seeking compensation can be filed before the 

Adjudicating Officer and he is required to take into account all the factors 

while adjudging the quantum of compensation or interest, as the case may 

be.  Under Section 71 of the Act 2016 the Adjudicating Officer shall have 

to give due regard to the following factors:-- 

(a)  the amount of disproportionate gain or unfair advantage, 

wherever quantifiable, made as a result of the default;  

(b)  the amount of loss caused as a result of the default;  

(c)  the repetitive nature of the default;  

(d)  such other factors which the adjudicating officer 

considers necessary to the case in furtherance of justice. 

11.15  Sub-Section (b) of Section 72 of the Act 2016 clearly mandates the 

Adjudicating Officer to look into the amount of loss caused as a result of 

default and it does not speak about notional loss or hypothetical loss.  In 

our considered view the word ‘loss’ used in Sub-Section (b) of Section 72 

refers only to ‘actual loss’ for which a claimant has to provide evidence to 

establish the claim for the losses suffered as a result of default of promoter. 

Therefore, an allottee cannot claim compensation on the basis of notional 

loss or hypothetical loss due to delay in providing possession of the shop in 

question. Issue no. (2) is answered accordingly.  

12.  Vide Issue no. (3)  we are required to examine as to whether under the 

scheme of the Act 2016 the Adjudicating Officer is required to adjudge the 

quantum of compensation or interest for the losses suffered due to default 

of promoter on the basis of actual proof or evidence to prove the actual 

losses suffered against which the compensation is claimed and/or 

Adjudicatory Form can be used as a tool for unjust enrichment. 

12.1  On examination of the scheme of the Act it is evident that jurisdiction of 

the Adjudicating Officer is to adjudge compensation under Sections 

12,14,18 and 19 in accordance with the procedure laid down in Sections 71 

and 72 of the Act.  The powers, roles, domain and jurisdiction of the 

Adjudicating Officer has been clearly defined under the scheme of the Act.  
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On thorough examination we found that ‘compensation’ has not been 

defined under the Act, 2016.  However, ‘compensation’ has been defined 

in some other statutes like Workman Compensation Act and Land 

Acquisition Act.  To settle the claim under the Motor Vehicle Act, the term 

‘compensation’ is being used invariably and compensation is awarded 

accordingly.  Compensation can be granted under the heads pecuniary and 

non-pecuniary losses. In the case of Mr. R.D. Hattangadi Vs. M/S Pest 

Control (India) Pv.t. Ltd., AIR 1995 Supreme Court, page 755, the 

Hon’ble Supreme Court was pleased to observe as under:- 

“ Broadly speaking while fixing an amount of 
compensation payable to a victim of an accident, the 
damages have to be assessed separately as pecuniary 
damages and special damages. Pecuniary damages are 
those which the victim has actually incurred and which is 
capable of being calculated in terms of money-, whereas 
non-pecuniary damages are those which are incapable of 
being assessed by arithmetical calculations. In order to 
appreciate two concepts pecuniary damages may, include 
expenses incurred by the claimant : (i) medical attendance; 
(ii) loss of earning of profit upto the date of trial; (iii) other 
material loss. So far non-pecuniary damages are 
concerned, they may include (i) damages for mental and 
physical shock, pain suffering, already suffered or likely to 
be suffered in future; (ii damages to compensate for the loss 
of amenities of life which may include a variety of matters 
i.e. on account of injury the claimant may not be able to 
walk, run or sit; (iii) damages for the loss of expectation of 
life, i.e. on account of injury the normal longevity of the 
person concerned is shortened; (iv) inconvenience, 
hardship, discomfort, disappointment, frustration and 
mental stress in life.” 

 12.2 The Hon’ble Supreme Court while examining the issue of entitlement to 

compensation in H.U.D.A. and another versus Shakuntla Devi, (2017) 2 

SCC 301 made some essential observations which are also rudimentary for 

awarding compensation and quantum of compensation in consumer 

protection cases concerning real estate matters.  The observations of 

Hon’ble Supreme Court are summarized as under:-- 

(a) that the sine qua non for entitlement of compensation is proof of loss or 

injury suffered by the consumer due to the negligence of the opposite 

party. Once the said conditions are satisfied, the consumer forum would 

have to decide the quantum of compensation to which consumer is entitled. 
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(b) that there cannot be any dispute that the computation of compensation 

has to be fair, reasonable and commensurate to the loss or injury. There is a 

duty cast on the consumer forum to take into account all the relevant 

factors for arriving at the compensation to be paid. 

(c) the calculation of damages depends on the facts and circumstances of 

each case. No hard and fast rule can be laid down for universal application. 

(d) that while awarding of compensation, a consumer forum has to take 

into account all the relevant factors and assess compensation on the basis 

of accepted legal principles, on moderation. It is for the consumer forum to 

grant compensation to the extent it finds it reasonable, fair and proper in 

the facts and circumstances of a given case according to the established 

judicial standards where the claimant is able to establish his charge. 

(e) that compensation cannot be uniform and can best be illustrated by 

considering cases where possession is being directed to be delivered and  

cases where only monies are directed to be returned. In cases where 

possession is being directed to be delivered the compensation for 

harassment will necessarily have to be less because in a way, that party is 

being compensated by increase in the value of the property, he is getting. 

(f) that in cases where the consumer forum has directed delivery of 

possession, the party has to a certain extent already got a benefit. The cost 

of the land/flat would have come up in the meantime. Of course, even in 

such cases, where the delivery of possession has been directed there could 

be compensation for harassment/loss. But such compensation has to be 

worked out after looking to the facts of each case and after determining the 

amount of harassment/loss that has been caused to the consumer. 

12.3 The Hon’ble Supreme Court in the case of Bangalore Development 

Authority versus Syndicate Bank (2007)6 SCC 711 in the matter of self 

financing scheme while laying down principles for delay in the delivery of 

possession was pleased to observe that if some statute steps in and creates 

any statutory obligation on the part of development authority in the 

contractual field, the matter will be governed by the provisions of that 

statute. The relevant portions of paras10, 10(a) and 10(b) are being 

extracted hereinbelow: – 
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“10. Where a Development Authority forms layouts and 
allots plots/flats (or houses) by inviting applications, the 
following general principles regulate the granting of 
relief to a consumer (applicant for allotment) who 
complains of delay in delivery or non-delivery and seeks 
redressal under the Consumer Protection Act, 1986 ('Act' 
for short) - [vide : Lucknow Development Authority vs. M. 
K. Gupta - 1994 (1) SCC 243, Ghaziabad Development 
Authority vs. Balbir Singh - 2004 (5) SCC 65, 
and Haryana Development Authority vs. Darsh Kumar - 
2005 (9) SCC 449, as also Ghaziabad Development 
Authority vs. Union of India - 2000 (6) SCC 113]: 

(a) Where the development authority having received the 
full price, does not deliver possession of the allotted 
plot/flat/house within the time stipulated or within a 
reasonable time, or where the allotment is cancelled or 
possession is refused without any justifiable cause, the 
allottee is entitled for refund of the amount paid, with 
reasonable interest thereon from the date of payment to 
date of refund. In addition, the allottee may also be 
entitled to compensation, as may be decided with 
reference to the facts of each case. 

(b) Where no time is stipulated for performance of the 
contract (that is for delivery), or where time is not the 
essence of the contract and the buyer does not issue a 
notice making time the essence by fixing a reasonable 
time for performance, if the buyer, instead of rescinding 
the contract on the ground of non-performance, accepts 
the belated performance in terms of the contract, there is 
no question of any breach or payment of damages under 
the general law governing contracts. However, if some 
statute steps in and creates any statutory obligations on 
the part of the development authority in the contractual 
field, the matter will be governed by the provisions of that 
statute. 

…………………………………………….” 

12.4 Subsequently the Hon’ble Supreme Court  in Civil Appeal No. 6051/2002 

(Ghaziabad Development Authority Vs. Shakuntala Rohatgi), decided on 

04.03.2009,  placed reliance on the case of Bangalore development 

authority versus syndicate Bank (supra). 
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12.5 After promulgation of the Real Estate (Regulation and Development) Act 

2016 and the U.P. Real Estate (Regulation and Development) Rules 2016 

the majority of issues relating to real estate are required to be examined 

and decided under the provisions of the said Act and the Rules.  Further, 

the provisions of the Act 2016 have also been upheld by Hon’ble Bombay 

High Court in the case of Neelkamal Realtors Suburban Pvt. Ltd. And 

others Vs. Union of India (supra) specially with respect to non-

compliance of the provisions of Sections 12,14,18 and 19 of the Act, 2016.  

12.6 Further, the Hon’ble Bombay High Court in the case of Neelkamal 

Realtors Suburban Pvt. Ltd. And others Vs. Union of India (supra) 

observed as follows:- 

"Section 18(1)(b) lays down that if the promoter fails to 
complete or is unable to give possession of an apartment 
due to discontinuance of his business as a developer on 
account of suspension or revocation of the registration 
under the Act or for any other reason, he is liable on 
demand to the allottees, in case the allottee wishes to 
withdraw from the project, without prejudice in this behalf 
including compensation. If the allottee does not intend to 
withdraw from the project he shall be paid by the promoter 
interest for every month's delay till handing over of the 
possession. The requirement to pay interest is not a penalty 
as the payment of interest is compensatory in nature in the 
light of the delay suffered by the allottee who has paid for 
his apartment but has not received possession of it. The 
obligation imposed on the promoter to pay interest till such 
time as the apartment is handed over to him is not 
unreasonable. The interest is merely compensation for use 
of money". 

12.7  Further, the provisions of the Act have also been upheld by the Hon'ble 

Supreme Court in Civil Appeal No.(s). 6745-6749 of 2021 (M/s 

Newtech Promoters & Developers Pvt. Ltd. Vs. State of U.P. & others) 

decided on 11.11.2021. 

12.8  The word “fail to comply with the provisions of any of the sections as 

specified in sub section (1)” used in Sub-Section (3) of Section 71, means 

failure of the promoter to comply with the requirements mentioned in 

sections 12, 14, 18 and 19. The Adjudicating Officer after holding enquiry 

while adjudging the quantum of compensation or interest as the case may 
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be, shall have due regard to the factors mentioned in Section 72. The 

compensation may be adjudged either as a quantitative or as compensatory 

interest. 

12.9 The Adjudicating Officer, thus, has been conferred with power to direct for 

making payment of compensation or interest, as the case may be, “as he 

thinks fit” in accordance with the provisions of Sections 12,14,18 and 19 

of the Act after taking into consideration the factors enumerated in Section 

72 of the Act.   

12.10  Thus, the Adjudicating Officer is required to adjudge the quantum of 

compensation or interest for the losses suffered due to default of promoter 

on the basis of actual proof or evidence to prove the actual losses suffered 

against which the compensation is claimed and/or Adjudicatory Forum 

cannot be used as a tool for unjust enrichment.  Issue no. (3) is decided 

accordingly. 

13.  Vide Issue no. (4) we are required to examine as to whether the appellants 

have produced any evidence/documentary evidence to establish the losses 

caused as a result of default on the part of the promoter.  

13.1  On examination of the pleadings on record we found that the appellants in 

order to support their claim for compensation for the losses suffered as a 

result of default of the respondent, stated that if the appellants would have 

been delivered the allotted shop on time then the appellants would have got 

benefit of lease rent of 94 months from May 2013 till March 2021 and also 

have been deprived of appreciation of the shop during the course of time 

and calculated the lease rent at the rate of Rs.100/- per sq. ft. for 202.07 sq. 

ft. as per prevalent market rate after downloading from the website of 

Magicbrick.com and after multiplying the area of the shop claimed an 

amount of Rs.19,93.458/-, Rs.2,00,000/- for mental agony and torture  and 

Rs.50,000/- towards expenses of litigation, total Rs.22,43,458/-.   

13.2  In our considered view renting of a shop on getting possession and the 

lease rent are the issues which nobody can say with certainty.  Even if after 

getting the possession of the shop in question it cannot be said that the 

same will be rented out immediately or after sometime and further the 

assessment of lease rent on the basis of posting of rates of rent on the 
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website of some organization cannot be relied.  These are all notional or 

hypothetical calculations of the losses suffered and not the actual losses 

suffered.  The question would have been different if the appellants were 

compelled to take a shop on rent for running some business and the amount 

spent on rent would definitely fall in the category of losses suffered.   

13.3  The Real Estate (Regulation and Development) Act, 2016 aims to create a 

real estate regulatory authority and an appellate tribunal that will act as a 

watchdog for the housing sector, primarily towards protecting consumer 

interests while creating an alternative redress mechanism for an disputes 

that may arise. This Act also aims to provide a uniform regulatory 

environment in the real estate sector which is laced with black money, red-

tapism, land mafias and corruption. The core objective of this Act is 

twofold: firstly, to ensure sales of immovable properties in an efficient and 

transparent manner and secondly, to protect the interest of consumers in 

the real estate sector and not to use to the forum for unjust enrichment.  

Further, there is no provision under the scheme of the Act 2016 for 

adjudging the quantum of expected losses including physical, mental and 

emotional sufferings etc. 

13.4  In view of the above, we hold that the appellants have not produced any 

evidence/documentary evidence to establish the losses caused as a result of 

default on the part of the promoter.  Issue no. (4) is answered accordingly.  

14.  Vide Issue no. (5) we are required to examine as to whether there is any 

illegality or perversity in the order of the Adjudicating Officer in rejecting 

the complaint of the appellants.  

14.1  On examination of the impugned order passed by the Adjudicating Officer 

we found that the complaint of the appellants has been rejected on the 

ground that the allottees/appellants have paid only Rs.3,18,027/- instead of 

total cost of the shop in question i.e. Rs.5,51,382/- and the 

complainants/appellants have already been provided interest on the 

deposited amount vide order of the Regulatory Authority dated 21.06.2019 

from the date of possession mentioned in the agreement dated 20.04.2011 

till the date of actual possession.  The compensation can be paid in the 

form of interest  in view of judgment of Hon’ble Supreme Court in the 



23 
 

case of Chief Administrator HUDA and Others Vs. Shakuntala Devi 

(Civil Appeal No. 7335 of 2008).   

14.2  The allottee has a right to take possession of the booked unit as per the 

terms of the agreement for sale/allotment letter and on demand of the 

allottee, if he wishes to withdraw from the project, without prejudice to any 

other remedy available, the promoter/developer is required to return the 

money along with interest at such rate as may be prescribed in that behalf 

including compensation and if the allottee does not intend to withdraw 

from the project, he is to be paid by the promoter interest on the deposited 

amount at such rate as may be prescribed.  The claim of interest for delay 

is to be examined by the Regulatory Authority and the issue of 

compensation is required to be examined by the Adjudicating Officer 

appointed by the appropriate Government on the basis of factors 

enumerated in Section 72 of the Act 2016.   

14.3  Thus two remedies can be availed by any claimant/allottee at different 

point of time or simultaneously, meaning thereby he can claim interest for 

delay before the Regulatory Authority and can also approach the 

Adjudicating Officer for compensation for the losses caused due to default 

of the promoter.   

14.4  As far as awarding compensation is concerned it is at the discretion of the 

Adjudicating Officer. Taking into consideration the losses suffered by the 

claimants/allottees, the award of interest for delay by the Regulatory 

Authority and rejecting the claim of the appellants on the basis that the 

appellants have already been awarded delay interest, was wrong 

interpretation of the provisions of the Act 2016.  The Adjudicating Officer 

was required to adjudge the quantum of compensation or interest, as the 

case may be, on the basis of the factors mentioned in Section 72 of the Act 

2016, taking into consideration the evidence produced/placed on record by 

the claimants/allottees in support of their claim for seeking compensation.  

In our considered view the finding of the Adjudicating Officer, while 

adjudicating the claim of the appellants, is hit by illegality and perversity 

and is not sustainable in the eye of law. Issue no. (5) is decided 

accordingly.  
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15.  In view of the aforesaid analysis the appeal is partly allowed.  The 

impugned order dated 06.12.2019 passed by the Adjudicating Officer in 

Complaint No. ADJ/LKO162/08/0693/2019 is hereby set aside and the 

matter is remanded back to the Adjudicating Officer for deciding the 

claim of the complainants/allottees afresh in accordance with law.  

16.  Both the parties are directed to appear before the Adjudicating Officer on 

02.11.2022. 

17.  Registry is directed to communicate this judgment/order to the Secretary 

UPRERA for placing the same before the Adjudicating Officer on the date 

fixed by us. 

Dated:  29th September,2022. 
Shakir      (K. K. Jain)     (D.K. Arora)  
 

 


