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The present appeal has been preferred by Sri Pawan Kumar Kushwaha
(hereinafter referred to as the ‘appellant’) under Section 44(1) of the Real
Estate (Regulation and Development) Act 2016 (hereinafter referred to as
‘the Act 2016°) against the order dated 27.10.2021 passed by the Real Estate
Regulatory Authority, Regional Office, Gautam Budh Nagar (hereinafter
referred to as the ‘Regulatory Authority’) in Complaint No.
NCR144/06/74992/2021 whereby the complaint was decided with the

following directions:--

(a) The respondent is directed to ensure delivery of possession of
complainant’s unit by 31.12.2021 after completing the same as per

agreement.

(b) The respondent shall pay delay interest to the complainant at the rate
of MCLR+1% from 27.12.2016 till offer of possession. The amount
of interest shall be adjusted towards final payment. In case the
amount of interest exceeds the amount payable then the excess

amount shall be paid to the complainant.

(c) As per Section 2 (za)(i) If any rate of interest is charged by the
promoter for default of the allottee after coming into force of the Act

2016 then the same rate of interest shall be paid by the promoter to the
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complainant for default of the promoter. Hence interest at the rate of
MCLR+1% shall be payable by the complainant on delayed payment.
If any amount has been taken from the allottee for delay at more than
that rate after coming into force of the Act of 2016, then calculation

for delay period will be done at the same rate of interest.

(d) The respondent is also directed to ensure execution of registry in
favour of the complainant by 31.12.2021 after disposing of the matter
pending in UPSIDC and in case of increase in stamp duty on account
of delay in disposal of the matter in UPSIDC then the additional

stamp and legal expenses will be borne by the respondent.

The facts of the case, in brief, as culled out from the memo of appeal, are
that the appellant booked a flat in the respondent’s project popularly known
as ‘Paramount Golfforeste’ situated at Plot No. BGH-A, Site-C (Housing
Extension), opposite Sector Zeta, Surajpur, Greater Noida, U.P. and paid a
sum of Rs.25,000/- through cheque on 31.03.2017 and Rs. 1,56,567/- on
14.04.2017.  Allotment letter was executed between the parties on
17.04.2017 through which the appellant was allotted Unit No. P-903, 9™
Floor, Tower Pine, admeasuring 435 sq.ft. The total cost of the unit was
Rs.18,14,663.40/- and the appellant has paid a total sum of Rs.1,81,467/-.
The appellant chose a ‘No Loan No EMI Payment Plan’ according to which
the appellant has to pay 90% of the cost of the unit at the time of offer of

possession.

As per the allotment letter the possession of the unit was likely to be given
within 09 months from the date of issue of the allotment letter subject to
receipt of the entire sale price, extra charges, registration charges and any
other charges as may be intimated by the respondent. Thus the possession of
the unit was to be delivered by the respondent to the appellant on or before

10.01.2018, which the respondent failed to do.

The appellant received letter of offer of possession on 01.02.2019 wherein it
was mentioned that the appellant has to pay Rs.17,00,688/- within 30 days
from the date of offer of possession. At the time of making offer of

possession, the respondent did not have the completion certificate.
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The appellant visited the site of the respondent’s project and was shocked to
see that the work at the site was going on a very slow pace and it was not

completed as per the agreement.

Since the appellant did not get any satisfactory response for the delay caused
and the illegal demand raised by the respondent without even completing the
project as per the agreement, the appellant filed a complaint before the
Regulatory Authority on 01.06.2021, which was registered as Complaint No.
NCR144/06/74992/2021, seeking relief of possession with delay interest.
The said complaint was decided by the Regulatory Authority vide impugned

order dated 27.10.2021 with the directions as mentioned in para 1 above.

The appellant has challenged the impugned order dated 27.10.2021 passed
by the Regulatory Authority, on the following grounds:--

(1) The Regulatory Authority has passed the impugned order dated
27.10.2021 without application of mind, without appreciating the facts
placed before the Regulatory Authority and without going through

record.

(2)  While passing the impugned order dated 27.10.2021 the Regulatory
Authority has failed to consider the evidence and fact that the
respondent has made a delay in the project and, therefore, the

appellant has the right to seek delay interest as per the provisions of

the Act 2016.

(3) The Regulatory Authority has failed to consider and appreciate the
site inspection report conducted on 24.07.2019 wherein the site
inspector has given its finding that the respondent has applied for
OC/CC but the work is still pending and the work is taking place at a

very slow pace.

(4) The Regulatory Authority while passing the impugned order has
failed to consider that the respondent has not obtained the OC/CC and,
therefore, the respondent cannot make an offer for possession and the

Regulatory Authority cannot force the appellant to take possession.

(5)  As per the National Consumer Dispute Redressal Commission, New
Delhi in Consumer Complaint No. 417 of 2015 (Harinder Singh Vs.

M/s Unitech Limited) observed that serving notice without having
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completion certificate is itself not only deficiency of service but also

unfair trade practice.

The Regulatory Authority while passing the impugned order has
failed to consider the fact that at the time when the respondent made
an offer for possession, the respondent had not obtained the OC/CC
and without obtaining OC/CC the respondent cannot offer the
possession as per Section 15-A of the Uttar Pradesh Planning and

Development Act 1973.

As per Section 4(5) of the Uttar Pradesh (Promotion of Construction,
Ownership and Maintenance) Act, 2010 an apartment may be
transferred by promoter to any person only after obtaining the
completion certificate from the prescribed sanctioning authority, as

per building bye laws.

The Regulatory Authority has failed to consider the fact that the
appellant was entitled to receive the delay interest from the date of
possession as per the agreement till actual handing of the possession
(after obtaining OC/CC) but the respondent till date has not obtained
the OC/CC.

In the case of Manoj Kumar Jha & Anr. Vs. M/s Unitech Ltd., 2016
SCC OnLine NCDRC 160 the court held that the opposite party shall
pay the compensation in the form of simple interest with effect from
the expiry of the period stipulated in the Buyers Agreement/Allotment
Letter for offering possession till the flat is actually delivered. Thus
in the instant case the respondent is liable to pay the delay interest till

actual handing over of possession by the respondent.

The Regulatory Authority in its order vide para (1) has directed the
respondent to complete the project as per the agreement till
31.12.2021, while in para (2) the Regulatory Authority has just
awarded delay interest from 27.12.2016 till 19.08.2019 despite
knowing the fact that the project of the respondent is not complete as
per the agreement, hence the Regulatory Authority has failed in

applying its mind while passing the impugned order.
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The Regulatory Authority has failed to consider the fact that as per
Writ C 12574 of 2020 (M/s Paramount Prop Build Pvt. Ltd. Vs. State
of U.P. and Ors) the Hon’ble Allahabad High Court has held that the
project of the respondent is not complete and the same is not excluded
from Rule 2(h) of the UP RERA Rules 2016. Despite the same the
Regulatory Authority fixed the timeline that till 19.08.2019 the

respondent is liable to pay the delay interest.

The Regulatory Authority has failed to consider the fact that as per the
agreement the appellant’s booking includes free stamp duty, free
maintenance for 1 year, delay possession charge, free 1% year transfer
etc. whereas the Regulatory Authority in para 4 of its order has
directed the respondent to take the requisite stamp duty from the
appellant, which shows that the Regulatory Authority has failed to
examine the complaint and has passed the order on its own whims and

fancies.

As per the provisions of Section 18 of the Act 2016, the
promoter/respondent has to provide the unit as per agreement to the
allottee/appellant, and in case the respondent delays in handing the
possession then he will be liable to pay the delay interest till the
handing of the possession. Thus the respondent has violated the
provisions of Section 18 of the Act 2016 and the Regulatory Authority

has failed to consider the same.

The Regulatory Authority has failed to consider the fact that the delay
in handing over the possession would be counted from the date
mentioned in the agreement for sale entered by the promoter, till

handing over the possession.

The impugned order passed by the Regulatory Authority is cryptic,

illegal and manifestly erroneous and is liable to be set aside.

The Regulatory Authority has committed manifest error of law in not

granting the reliefs as sought by the appellant.

The Regulatory Authority failed to examine the documents submitted
by the appellant. The respondent has misled the Regulatory Authority

by not disclosing that the respondent’s project is still not complete.



(18) The Regulatory Authority has failed to consider the fact that as per
Section 18 of the Act 2016 the promoter is liable to pay for the delay
made in handing over the possession from the date as per the
agreement till actual handing over of the possession after obtaining

OC/CC.

(19) The Regulatory Authority has failed to consider the fact that there is
legitimate grievance that the appellant can have against the respondent
which comes under ambit of the Act 2016 and prevailing UPRERA
Rules 2016.

The appellant has prayed for the following reliefs:--

(1) To set aside/modify para (2) of the impugned order dated 27.10.2021
and direct the respondent to pay the delay interest from the date of
handing over the possession as per agreement till the legal handing
over of the possession i.e. offering possession after obtaining

occupancy certificate and completion certificate.

(2) To set aside para (4) of the impugned order to the extent the
Regulatory Authority has directed the appellant to pay the stamp duty.

(3) To direct the respondent to pay delay interest from the date as per
agreement till actual handing over of the possession after obtaining
OC/CC, according to Section 18 read with Section 2 (za) of the Act
2016.

The respondent filed its objection to the grounds of appeal and submitted
that the project in question is an unregistered project and as per the judgment
dated 11.11.2021 passed by Hon’ble Supreme Court of India in Civil Appeal
No. 6745-6749 of 2021 the projects already completed or to which
completion certificate has been granted are not under the fold of Act 2016.
Completion certificate in respect of 1988 villas in the aforesaid project has
already been obtained from the Uttar Pradesh State Industrial Development
Corporation (UPSIDC) vide its letter dated 07.01.2015. However, after
completion of the construction/facilities for remaining part of the project i.e.
for “Oak & Pine Towers and A,B,C,D Apartments” an application for
issuance of completion certificate has already been filed by the respondent to

the UPSIDC vide letter dated 13.10.2016.
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After submission of complete documents for issuance of completion
certificate the Junior Engineer of UPSIDC had inspected the project and
found the project appropriate for residential purpose and also appropriate as
far as security is concerned. The same fact has been recorded by the

Regional Manager of the UPSIDC i1n his report dated 13.11.2017.

The competent authority i.e. UPSIDC neither rejected the application for
issuance of completion certificate nor granted the same. Therefore, under
the relevant provision of the U.P. Apartment (Promotion of Construction,
Ownership and Maintenance) Act 2010, it is to be deemed that the project
‘Paramount Golfforeste’ has been granted completion certificate after expiry

of three months from the date of application.

Office order dated 16.09.2019 of the UP RERA also clarifies that the project
having all four requisite certificates/NOCs shall be deemed to have received
completion certificate. As per the provisions of the Act and local laws, the
respondent is entitled to give offer of possession to the allottees in the

project in question.

As the respondent has deemed completion certificate, therefore, in order to
handover the possession of the above unit the respondent had issued a letter
for offer of possession to the appellant on 01.02.2019 asking the appellant to

clear the outstanding dues.

The appellant failed to clear all the dues as mentioned in the letter for offer
of possession. It is obligatory upon the appellant to clear the dues for the

purpose of execution of conveyance deed and possession.

The appellant has failed to make the requisite payment as per the terms of
the allotment till date. The possession of the unit can only be handed over to
the complainant after complete payment has been made and conveyance

deed is executed.

The project in question is complete and hundreds of allottees have already

taken possession of their units after execution of conveyance deed.

It is apparent that the appeal is not maintainable and the appellant has failed

to show any infirmity or illegality in the impugned order.
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The appellant filed reply/rejoinder to the objections of the respondent
denying the averments made by the respondent in its objections and
reiterating the averments made by the appellant in the memo of appeal. The
appellant further submitted that the appeal of the appellant is competent and
all the factual aspects of the matter have been properly explained. The pleas

of the appellant are sustainable in the eyes of law.

The project of the respondent comes under the category of on-going project.
Further the respondent has filed an application for registration of the project
before the RERA and the RERA vide public notice dated 27.01.2020,
cancelled the application of the respondent, because the respondent has

failed to submit the requisite documents before the RERA.

The respondent till date has not received OC/CC for the instant project and
as per site inspection report conducted by RERA on 24.07.2019, the project
of the respondent is incomplete. The Junior Engineer of UPSIDC has
inspected the Villas of the project which is not concerned with the Pine

Tower of the project.

The respondent has contended that it applied for OC/CC on 13.10.2016
whereas NOCs were obtained in the year 2017. Merely applying for OC/CC
without the required documents will not reduce the liability of the
respondent towards the appellant of providing the unit as per the agreement
and within the prescribed period. This clearly shows that the respondent is
misleading not only the allottees but the Tribunal too. Merely not receiving
any objection in the instant case from the competent authority cannot be
considered to be deemed completion certificate since the project of the
respondent is still not in habitable condition. The project is not ready and

safe to live.

The respondent has not made a legal offer of possession till date and
illegally charging the delay interest from the appellant without obtaining
OC/CC from the concerned authority.

As per the agreement the appellant has opted for No EMI No Loan Plan,
according to which the appellant has paid 10% amount at the time of
booking and has to pay 90% of the amount at the time of making offer of
possession. The appellant is ready to pay the remaining amount as and when

the respondent offers legal possession of the unit.
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The respondent has failed to submit any document to show that its project is
complete as per the agreement. Further till date the respondent has failed to

make legal offer of possession after obtaining OC/CC..

The grievances of the appellant are legitimate and it is the
respondent/promoter who has committed illegalities and not completed the
project within the prescribed timeline and issued illegal demand without
obtaining OC/CC and, therefore, the prayer made by the appellant deserves

to be allowed.

Heard Sri Abhishek Khare, learned counsel for the appellant and Sri Saurabh

Misra, learned counsel for the respondent.

On examination of the pleadings, records and submissions of respective

parties, the admitted position is as under:--

The appellant booked a flat in the respondent’s project popularly known as
‘Paramount Golfforeste’ situated at Plot No. BGH-A, Site-C (Housing
Extension), opposite Sector Zeta, Surajpur, Greater Noida, U.P. and paid a
sum of Rs.25,000/- through cheque on 31.03.2017 and Rs. 1,56,567/- on
14.04.2017.  Allotment letter was executed between the parties on
17.04.2017 through which the appellant was allotted Unit No. P-903, 9™
Floor, Tower Pine, admeasuring 435 sq.ft. The total cost of the unit was
Rs.18,14,663.40/- and the appellant has paid a total sum of Rs.1,81,467/-.
The appellant chose a ‘No Loan No EMI Payment Plan’ according to which
the appellant has to pay 90% of the cost of the unit at the time of offer of

possession.

As per the allotment letter the possession of the unit was likely to be given
within 09 months from the date of issue of the allotment letter subject to
receipt of the entire sale price, extra charges, registration charges and any
other charges as may be intimated by the respondent. Thus the possession of
the unit was to be delivered by the respondent to the appellant on or before

10.01.2018, which the respondent failed to do.

The appellant received letter of offer of possession on 01.02.2019 wherein it
was mentioned that the appellant has to pay Rs.17,00,688/- within 30 days
from the date of offer of possession. At the time of making offer of

possession, the respondent did not have the completion certificate.
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The appellant visited the site of the respondent’s project and was shocked to
see the progress and on getting no satisfactory response for the delay caused
and the illegal demand raised by the respondent without even completing the
project as per the agreement, the appellant filed a complaint before the
Regulatory Authority on 01.06.2021, which was registered as Complaint No.
NCR144/06/74992/2021, seeking relief of possession with delay interest.
The said complaint of the appellant was disposed of by the Regulatory
Authority vide impugned order dated 27.10.2021 with the directions as

mentioned in para 1 above.

The appellant, feeling aggrieved against the impugned order dated
27.10.2021 filed the instant appeal with the prayers as indicated in para 4 of
this judgment.

The Regulatory Authority, while examining the complaint of the appellant,
along with complaint of another complainant, framed the following four

1ssues:--

(1)  Whether the project of the respondent is liable to be registered and
whether the RERA has jurisdiction to hear the complaint against the

project?

(2) It is whose legal responsibility to register the conveyance deed and if
the promoter is not competent to get the registration of the

conveyance deed at present, its effect?

(3) Whether the project in question falls in the category of deemed

completion?

(4)  Whether possession and delayed interest be given to the complainant,

if yes, then interest at what rate?

while examining issue no. (1) taking into consideration the definition of
ongoing project given in Section 2(h) of the Act and the judgment of
Hon’ble Allahabad High Court in Writ Petition No. 12574/2020 M/s
Paramount Probuild Limited Vs. State of U.P. and 49 others dated
04.11.2020 and judgment of Hon’ble Bombay High Court in Writ Petition
No. 908/2018 Mohammad Jain Khan Vs. Maharashtra Real Estate Authority
and others, the Regulatory Authority held that the Regulatory Authority has

jurisdiction to hear the complaint against the project in question.
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On issue no. (2) the Regulatory Authority took cognizance of dispute
between the respondent and the UPSIDC and judgment of Hon’ble Supreme
Court in Civil Appeal No. 6239/2019 Wg. Cdr. Ariful Rahman Khan and
Aleya Sultana and others Vs. D.L.F. Southern Homes Pvt. Ltd. and others,
decided on 24.08.2020 and observed that responsibility of paying tax is of
the complainant and if on account of some reason the developer fails to
perform its obligation regarding taxes then the responsibility is of the
developer; and directed the respondent/builder to get the issue resolved with
UPSIDC by 31.12.2021 and ensure registration in favour of the complainant.
Further in the pending matters with the UPSIDC if any additional stamp and
legal expenses are required the same will be paid by the builder as the

builder is responsible for the delay.

The Regulatory Authority, while examining issue no. (3) regarding deemed
completion certificate, took into consideration the response of the
respondent to the complaint and the statement that the offer of possession
was given on 19.08.2019 under deemed category and on 13.10.2016
application for OC/CC was submitted along with requisite documents. The
Regulatory Authority also took into consideration the provisions of Section
4(5) of the U.P. Apartment (Promotion of Construction, Ownership and
Maintenance) Act, 2010 and held that from the date of last certificate
regarding structural safety dated 13.11.2017 + 3 months i.e. 13.02.2018 will
the date of deemed completion. As such the offer of possession by the
respondent to the complainant on 19.08.2019 in the category of deemed

completion appears to be justified.

The Regulatory Authority while examining the issue of interest for delayed
possession observed that there is delay of about 40 months and, therefore,
the complainant is entitled for possession and delay interest from 27.12.2016
till the date of offer of possession i.e. 19.08.2019. The Regulatory Authority
decided the issue of rate of interest taking into consideration the judgment of
Hon’ble Bombay High Court in Neelkamal Realtors Suburban Pvt. Ltd. Vs.
Union of India as well as the provisions of para 9(ii) of the Uttar Pradesh
Real Estate (Regulation and Development) (Agreement for Sale/Lease)
Rules 2018, at the rate of MCLR+1%.
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8.11 The Regulatory Authority directed the respondent to provide possession of

10.

the unit to the appellant after completing the same as per agreement by
31.12.2021 and pay interest on the deposited amount at the rate of
MCLR+1% for the period from 27.12.2016 till the date of offer of
possession i.e. 19.08.2019 and the same will be adjusted in final payment
and also directed the respondent to resolve the issue with UPSIDC and after
taking stamp fee the registry be ensured. If due to dispute with UPSIDC
some additional liability of stamp arose the same will be borne by the

respondent along with legal expenditure.

During the course of hearing on 27.07.2022 learned counsel for the appellant
stated that his precise prayer in the present appeal is regarding grant of
interest @ MCLR+1% till the offer of legal possession after obtaining
OC/CC and direction no. 2 of the order of the Regulatory Authority has been
challenged by the appellant on the ground that though direction has been
issued to the respondent for payment of interest on the deposited amount
from 27.12.2016 to 19.08.2018 whereas offer of possession has been given
without obtaining OC/CC. On query the learned counsel for the respondent
informed that OC/CC was applied on 13.10.2016 but till date the same has
not been received. A further query was made from the learned counsel for
the respondent as to by which letter the allottees have been informed about
the deeming provisions of OC/CC along with required NOCs. Learned
counsel for the respondent submitted that the same information is not given.
Learned counsel for the respondent further submitted that they do not have
OC/CC but they offered the possession to the allottees with requisite NOCs
which are required for grant of possession without OC/CC. Learned counsel
for the appellant further submitted that the respondent vide letter at page 49
of the memo of appeal assured that all the expenditure of stamp fee will be
borne by the respondent and the same letter has been issued through email
dated 03.01.2018 (page 50 of the memo of appeal) and, therefore, the

respondent should also bear the expenditure of stamp fee etc.

In order to appreciate the controversy on the basis of pleadings on record,
grounds pressed by the learned counsel for the appellant as well as
submissions of learned counsel for the parties, we deem it proper to frame

the following issues:--
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(1)  Whether the project of the respondent is delayed.?

(2)  Whether it is necessary and mandatory for the Promoter to have
first Completion Certificate (CC) and Occupation Certificate
(OC) under the provisions of the Act of 2016 and Rules of 2016
read with the U.P. Apartment (Promotion of Construction,
Ownership and Maintenance) Act 2010 before offering
possession as well as asking the allottee to settle the account

and satisfy the final demand?

(3) Whether the respondent informed the appellant regarding
invoking the deeming clause with respect to receipt of OC/CC
from the competent authority while giving offer of possession
vide letter dated 19.08.2019 and further the respondent
mentioned in the said letter the details of the application for
OC/CC before the competent authority and the dates of

requisite NOCs received from the concerned authorities?

(4)  Whether the respondent is responsible for paying stamp fee etc.
for execution of the conveyance deed in pursuance to the letter
dated 03.01.2018 (page 49 of the memo of appeal) followed by
email dated 03.01.2018 (page 50 of the memo of appeal)?

Vide Issue no. (1) we are required to examine as to whether the project of

the respondent is delayed.

11.1 The appellant booked a flat in the respondent’s project popularly known as

‘Paramount Golfforeste’ situated at Plot No. BGH-A, Site-C (Housing
Extension), opposite Sector Zeta, Surajpur, Greater Noida, U.P. and paid a
sum of Rs.25,000/- through cheque on 31.03.2017 and Rs. 1,56,567/- on
14.04.2017.  Allotment letter was executed between the parties on
17.04.2017 through which the appellant was allotted Unit No. P-903, 9™
Floor, Tower Pine, admeasuring 435 sq.ft. The total cost of the unit was
Rs.18,14,663.40/- and the appellant has paid a total sum of Rs.1,81,467/-.
The appellant chose a ‘No Loan No EMI Payment Plan’ according to which
the appellant has to pay 90% of the cost of the unit at the time of offer of

possession.
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As per the allotment letter the possession of the unit was likely to be given
within 09 months from the date of issue of the allotment letter subject to
receipt of the entire sale price, extra charges, registration charges and any
other charges as may be intimated by the respondent. Thus the possession of
the unit was to be delivered by the respondent to the appellant on or before

10.01.2018, which the respondent failed to do.

The appellant received letter of offer of possession on 01.02.2019, wherein it
was mentioned that the appellant has to pay Rs.17,00,688/- within 30 days
from the date of offer of possession. At the time of making offer of

possession, the respondent did not have the completion certificate.

11.4 The Hon'ble Supreme Court has time and again held that where the buyer has

11.5

11.6

12.

to suffer on account of delay beyond a reasonable time then he/she has to be
compensated either by way of interest or penalty and in this connection

Hon'ble Supreme Court in M/s. Fortune Infrastructure Vs. Trevor D’lima

& Ors (2018) 5SCC 442 observed as follows —

......... Moreover, a person cannot be made to wait
indefinitely for the possession of the flats allotted to them
and they are entitled to seek the refund of the amount paid
by them, along with compensation. Although we are aware
of the fact that when there was no delivery period
stipulated in the agreement, a reasonable time has to be

n

taken into consideration... ...

Hon'ble Supreme Court in Civil Appeal No. 3182 of 2019 Kolkata West
International City Pvt. Ltd. Vs. Devasis Rudra , 2019(6) SCALE 462 has
observed that :-

...... it would be unreasonable to require a buyer to wait
indefinitely for the possession ......

In view of the aforesaid, we are of the considered view that the project of the

respondent was delayed. Issue no. (1) is answered accordingly.

Vide Issue no. (2) we are required to examine as to whether it is necessary
and mandatory for the Promoter to have first Completion Certificate (CC)
and Occupation Certificate (OC) under the provisions of the Act of 2016 and
Rules of 2016 read with the U.P. Apartment (Promotion of Construction,
Ownership and Maintenance) Act 2010 before offering possession as well as

asking the allottee to settle the account and satisfy the final demand.
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In order to appreciate the issue, we examine Section 2(q) and Section 2(zf)
of the Act of 2016, which defines Completion & Occupancy Certificate, the
same are extracted as follows:-

“Section 2:- Definitions - In this Act, unless the context otherwise
requires,-

“Section 2 (q) "completion certificate" means the completion certificate, or
such other certificate, by whatever name called, issued by the competent
authority certifying that the real estate project has been developed
according to the sanctioned plan, layout plan and specifications, as
approved by the competent authority under the local laws,”

“Section 2 (zf) "occupancy certificate" means the occupancy certificate, or
such other certificate by whatever name called, issued by the competent
authority permitting occupation of any building, as provided under local
laws, which has provision for civic infrastructure such as water, sanitation
and electricity;”

On examination of the provisions of Section 2 (q) and Section 2(zf), we find
that completion certificate is basically a certificate issued by the competent
authority certifying that the Real Estate Project has been developed
according to the sanctioned plan, lay out plan and specifications, as
approved by the competent authority under the local laws. On the other
hand, the occupancy certificate is issued by the competent authority
permitting occupation of any building, as provided under local laws, which
has provision for civic infrastructure such as water, sanitation and electricity

etc.

Similarly, Section 4(5) of the U.P. Apartments Act, 2010 prescribes for

Completion Certificate, which reads as follows:-

“Section 4(5) of the U.P. Apartments Act, 2010:-An apartment may be
transferred by the promoter to any person only after obtaining the
completion certificate from the prescribed sanctioning authority concerned
as per building bye-laws. The completion certificate shall be obtained by
promoter from prescribed authority [within the period specified for
completion of the project in the development permit or the building permit
as the case may be] Provided that if the construction work is not completed
within the stipulated period, with the permission of the prescribed authority,

Provided further that if the completion certificate is not issued by the
prescribed sanctioning authority within three months of submission of the
application by the promoter complete with all certificates and other
documents required, the same shall be deemed to have been issued after the
expiry of three months.
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Explanation: For the purposes of this sub-section "completion" means the
completion of the construction works of a building as a whole or the

completion of an independent block of such building, as the case may be.”

Section 4(5) of the U.P. Apartments Act 2010 clearly lays down that an
apartment may be transferred by the Promoter to any person (allottee) only
after obtaining the C.C. from the prescribed sanctioning authority concerned
as per building by-laws. The C.C. is required to be obtained by the
Promoter, meaning thereby that Allottee has no role to play in obtaining
C.C. from the prescribed authority. A Promoter is required to first obtain
C.C./O.C. from the prescribed authority, only thereafter register conveyance
deed of the real estate in favour of the Allottee(s) and a legal & habitable

possession can be offered to the Allottees.

The issue of offering handing over possession prior to obtaining occupancy
certificate was also examined by the Hon’ble Supreme Court in Civil
Appeal Nos. 1232 and 1443-1444 of 2019 R.V. Prasannakumaar and ors.
Vs. Mantri Castles Pvt. Ltd. and ors.decided on 11.02.2019 wherein it has
been observed that possession cannot be handed over prior to obtaining

occupancy certificate.

In view of the aforesaid analysis, we are of the considered view that as per
the provisions of the U.P. Apartments Act, 2010 read with the provisions of
Act, 2016 a Promoter is required to offer legal and habitable possession to
the allottees only after obtaining C.C./O.C. and ask for clearing dues by

raising final demand. Issue no. (2) is answered accordingly.

Vide Issue no. (3) we are required to examine as to whether the respondent
informed the appellant regarding invoking the deeming clause with respect
to receipt of OC/CC from the competent authority while giving offer of
possession vide letter dated 19.08.2019 and further the respondent
mentioned in the said letter the details of the application for OC/CC before
the competent authority and the dates of requisite NOCs received from the

concerned authorities.

We have examined the application for OC/CC of the respondent dated
13.10.2016 and the NOCs brought on record along with the objection. At
page 22 there is a NOC dated 08.08.2017 issued by the Fire Department and
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there are two inspection reports dated 07.11.2017 regarding 4 and 5 lifts
(page 25 and 26), NOCs of electrical safety dated 19.06.2015, 24.02.2016
and 11.03.2016 respectively.  The NOC of Fire Department and the
inspection reports of lifts are of later date than the date of application for

OC/CC.

Apart from the above in the offer of possession dated 19.08.2019 the
respondent has stated that “we are pleased to inform you that we shall soon
be starting delivering the possession of your dream unit, we welcome you to
PARAMOUNT GOLFFORESTE” and there is no whisper about filing the
application for OC/CC before the competent authority along with NOCs
with dates and invoking the provisions of deemed OC/CC. Therefore, the
claim of the respondent for deemed OC/CC falls.

During the course of hearing on 27.07.2022 this fact has also been admitted
by learned counsel for the respondent that no information was given to the
allottees regarding invoking of the deeming clause for OC/CC on account of
non receipt of any objection on the application for OC/CC. Learned counsel

for the respondent also accepted that till date OC/CC has not been received.

In our considered view the Regulatory Authority while deciding issue no. 3
has not looked into the relevant documents and apparently relied on the

pleadings of the respondent.

In view of the above we hold that the respondent did not inform the
appellant regarding invoking the deeming clause with respect to receipt of
OC/CC from the competent authority, while giving offer of possession vide
letter dated 19.08.2019 and further the respondent did not mention in the
said letter the details of the application for OC/CC before the competent
authority and the dates of requisite NOCs received from the concerned

authorities. Issue no. (3) is answered accordingly.

Vide Issue no. (4) we are required to examine as to whether the respondent
is responsible for paying stamp fee etc. for execution of the conveyance deed
in pursuance to the letter dated 03.01.2018 (page 49 of the memo of appeal)
followed by email dated 03.01.2018 (page 50 of the memo of appeal).

As the assurance has been given vide letter dated 03.01.2018 (page 49 of the
memo of appeal) and email dated 03.01.2018 (page 50 of the memo of
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appeal) regarding “free stamp duty, free maintenance for 1 years, delay
possession penalty charge, free 1% transfer, free 1 KVA power backup, no

29

loan processing fee, customized payment plan ....”, therefore, in our
considered view that the respondent is required to honour its commitment
regarding assurances given by the aforesaid letter dated 03.01.2018 which

includes the payment of stamp duty. Issue no. (4) is answered accordingly.

15. In view of the aforesaid analysis the appeal is partly allowed. The order of
the Regulatory Authority is modified to the extent that the respondent is
directed to pay delay interest on the amount deposited by the appellant from
the date of handing over possession as per agreement till legal handing over
of possession after obtaining occupancy certificate and completion
certificate. The respondent is further directed to pay the stamp duty on the
conveyance deed of the flat in question and honour other commitments
given vide letter dated 03.01.2018 (page 49 of the memo of appeal) and
email dated 03.01.2018 (page 50 of the memo of appeal).

16. No order as to costs.

Dated: 29" September, 2022
Shakir (K. K. Jain) (D. K. Arora)



