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Ms. Neelam Singh, learned counsel for the appellant before start of hearing informs
that vide order dated 25.11.2022 a cost of Rs.8000/- was imposed on the respondent
as the learned counsel for the appellant travelled with respect to the instant
proceedings from Delhi to Lucknow to attend the Tribunal and the learned counsel
for the respondent was not present to advance argument on the Commission report.
Learned counsel for the respondent submitted that he has already filed an application
for recall of the order dated 25.11.2022 on 20.12.2022 stating therein that pleadings,
dates and events and written arguments against the confirmation of the commission
report has been filed on behalf of respondent on 21.10.2022. Learned counsel for the
respondent was present but counsel for the appellant sought adjournment and
thereafter the case was listed on 25.11.2022. On 25.11.2022 the junior colleague of
Mr. V.K.S. Bisen, learned counsel for the respondent was present and appeared before
the Tribunal. The Tribunal taking into consideration that the learned counsel for the
appellant wants conclusion of the hearing on commission report observed that in the
absence of learned counsel for the respondent it is not proper to hear the argument on
commission report and taking into consideration the fact that the learned counsel for
the appellant travelled from Delhi to Lucknow adjourned the case subject to payment
of cost of Rs.8000/- and the cost was to be paid to the counsel for the appellant.

On examination of the order dated 25.11.2022 we could not get even a word regarding
seeking adjournment by Mr. Aditya Tiwari holding brief of Mr. V.K.S. Bisen, learned
counsel for the respondent. In our considered view, it was open for the counsel for the
appellant to make submission on the commissioner report or hearing on the appeal. It
appears that ignoring the presence of Mr. Aditya Tiwari holding brief of Mr. V.K.S.
Bisen, the concerned Bench opined that in the absence of the respondent counsel, it is
not proper to hear the argument on the commissioner report and imposed a cost of



Rs.8000/- for adjournment to be paid by the respondent to the learned counsel for the
appellant on account of travel from Delhi to Lucknow.

As far as cost is concerned, we are of considered view, it is to be paid to the parties
and not to the counsel. The counsel who comes from outside is always paid by his
client and therefore, the order for payment of the cost to the learned counsel for the
appellant is not proper.

Further Mr. Adiya Tiwari holding brief of Mr. V.K.S. Bisen was available and no
request for adjournment was made by him is recorded in the order dated 15.11.2022.
The order imposing cost of Rs.8000/- is not sustainable. Position might have been
different if the learned counsel for the appellant proceeded with the argument on
commission report and Mr. Aditya Tiwari brief holder of Mr. V.K.S. Bisen, learned
counsel for the respondent instead of making submissions, sought adjournment.
Accordingly we recall the order dated 15.11.2022 regarding imposing cost of
Rs.8000/- on account of absence of the learned counsel for the respondent.

Now, we proceed to examine the appeal.

The appellant challenged the order dated 29.09.2020 passed in execution proceeding
of order dated 22.07.2019 passed on appellant’s Complaint No. 1201928617 (Rajesh
Khanna and another vs. Omaxe Limited) whereby respondent was directed to provide
legal possession of the booked unit (after completing all construction work)within two
months and not to take any additional amount (maintenance charge) after providing
possession of the unit. The complainant was given liberty to approach the Regulatory
Authority under Section 63 of the Act, 2016 in case of his violation of the order dated
22.07.2019.

It appears that when the respondent failed to provide possession in pursuance of the
order dated 22.07.2019 the appellant approached the Regulatory Authority for
execution of the said order complaining for not providing the possession and
execution of the conveyance deed. In the execution proceedings taking into
consideration that the complainant will be given possession and respondent will
execute agreement to sub-lease, instead of sub-lease deed, the Regulatory Authority
vide order dated 29.09.2020, directed the respondent to provide the possession of the
unit to the complainant and also to execute the agreement of sub-lease.

The appellant has challenged the order of the Regulatory Authority dated 29.09.2020
on various grounds and submitted that it is settled principle of law that a Court cannot
vary the terms of the final order.

Learned counsel for the appellant placed reliance on the judgment reported in (2011)
11 SCC 212, (State of Punjab and others vs. Krishan Dayal Sharma, wherein it has
been observed that in execution proceedings the right of the decree holder is
determined in accordance with the terms of the decree and the executing court is
bound by the terms of the decree, it cannot add or alter the decree on its own notion of
fairness of justice.



Learned counsel also relied on the judgment reported in (2009) 5 SCC 634 (Century
Textiles Industries Limited vs. Deepak Jain and another), wherein it has been held
that there cannot be reconsideration of the merits of the matter and the sole object of
the provision is based on the maxim actus curiae neminem gravabit i.e. an act of court
shall prejudice no man.
The learned counsel for the appellant submitted that the impugned order of the
Regulatory Authority is not sustainable in the eyes of law and the same deserves to be
set aside.
Mr. V.K.S. Bisen, learned counsel for the respondent submitted that there is dispute
with respect to lease rent with Greater Noida Authority and therefore, a local
arrangement has been made with the help of the District Authority i.e. District
Magistrate regarding inventing a scheme for providing possession after execution of
the agreement to sub lease after depositing the requisite stamp fee by the concerned
parties and therefore, there is no illegality and perversity in the impugned order.
Learned counsel for the respondent has drawn our attention towards relief sought in
the complaint and directions of the Regulatory Authority in the impugned order dated
22.07.2019. As the appellant was satisfied with the relief granted by the Regulatory
Authority vide order dated 22.07.2019, therefore, we are not required to examine the
relief claimed by the appellant in the complaint, it appears that during the course of
arguments before the Regulatory Authority consent might have been given by the
complainant for providing possession of the booked unit and taking into consideration
that the respondent had already obtained OC/CC of the project in question on
27.10.2016, directed for providing legal possession of the booked unit (after
completing all construction work) within two months was issued vide order dated
22.07.2019 and neither side challenge the said order, therefore, we are only required
to examine the issue with respect to powers of executing authority.
The issue of powers and limitations of the executing court/forum, time and again, has
been examined by the Hon’ble Supreme Court, we have culled out some of the views
of Hon’ble Supreme Court on issue:-
In Vasudev Dhanjibhai Modi Vs. Rajabhai Abdul Rehman & Ors (1970) 1 SCC
670, the Hon’ble Supreme Court vide pleased to observe that the a Court executing
a decree cannot go behind the decree. Relevant para 6 of the judgment reads as
under:

A Court executing a decree cannot go behind the decree : between

the parties or their representatives it must take the decree

according to its tenor, and cannot entertain any objection that the

decree was incorrect in law or on facts. Until it is set aside by an

appropriate proceeding in appeal or revision, a decree even if it be

erroneous is still binding between the parties.
In Rameshwar Dass Gupta Vs. State of U.P. & another (1996) 5 SCC 728 while
examining the powers and limit of executing court Hon’ble Apex Court pleased to



observe that it gets jurisdiction only to execute the order in accordance with the

procedure laid down under Order 21 C.P.C. The relevant para-4 of the Judgment

reads as under:
“It is well settled legal position that an executing Court cannot
travel beyond the order or decree under execution, It gets
jurisdiction only to execute the order in accordance with the
procedure laid down under Order 21, CPC. In view of the fact that
it is a money claim, what was to be computed is the arrears of the
salary, gratuity and pension after computation of his promotional
benefits in accordance with the service law. That having been done
and the court having decided the entitlement of the decree-holder in
a sum of Rs.1,97,000/- and odd, the question that arises is whether
the executing Court could step out and grant a decree for interest
which was not part of the decree for execution on the ground of
delay in payment or for unreasonable stand taken in execution ? In
our view, the executing Court has exceeded its jurisdiction and the
order is one without jurisdiction and is thereby a void order. It true
that the High Court normally exercises its revisional jurisdiction
under Section 115, CPC but once it is held that the executing Court
has exceeded its jurisdiction, it is but the duty of the High Court to
correct the same. Therefore, we do not find any illegally in the
order passed by the High Court in interfering with and setting aside
the order directing payment of interest.”

The Hon’ble Supreme Court in the judgment reported in (2011) 11 SCC 212, (State of
Punjab and others vs. Krishan Dayal Sharma), wherein it has been observed that in
execution proceedings the right of the decree holder is determined in accordance with
the terms of the decree and the executing court is bound by the terms of the decree.
Para 8 of the judgment observed as under:-

“The executing court has referred to a number of decisions where interest had
been granted on the arrears of salary and pension. The executing court failed
to appreciate that in those decisions relief for reinstatement or payment of
arrears of salary or pension.. None of those decisions relate to the grant of
interest by the executing court. No doubt the courts have power to award
interest on the arrears of salary or pension or other amounts to which a
government servant is found entitled having regard to the facts and
circumstances of the case but that power cannot be exercised by the executing
court in the absence of any direction in the decree.”



In the recent case of Rajbir Vs. Suraj Bhan; reported in 2022 SCC OnLine
SC 270, the Hon’ble Supreme Court vide para-11 was pleased to observe
that it is well settled that the execution court cannot go beyond the decree.
The decree must be executed as it is. The Hon’ble Supreme Court further
vide para-14 was pleased to observe as under:
“....While it is true that the court must be diligent in the matter of
executing a decree passed after adjudication which spans a long
period of time, it is also the duty of the court to execute the decree
as it is and in accordance with law. Order XXI Rule 34 cannot be
diluted and any such departure from the provisions can have highly
deleterious consequences not merely qua the parties in question but
also persons who come to deal with those parties in future. It can
lead to further litigation. It is all of this which is sought to be
avoided by bringing clarity and precision and execution must be in
conformity with the adjudication contained in the decree.”

The Hon’ble Supreme Court in Shivshankar Gurgar Vs. Dilip (2014) 2 SCC 465
while examining the issue of enlargement of time by the executing court pleased to
held that the same will amounts to modification of decree and is without
jurisdiction on the part of executing court and therefore, a nullity. The relevant
paras from 13 to 14 of the said judgment read as under:

13. Coming to the second reason i.e., the failure of the appellant to
challenge the order of the executing court dated 23.11.2005 (by which the
executing court granted 15 days time to the respondent to deposit the
balance of the arrears of rent) debar the appellant to recover possession
of the property in dispute is equally untenable, because:

13.1 In our opinion, the order of the executing court dated 23.11.2005 is
beyond his jurisdiction and a nullity. The only source which confers
powers on the civil court to enlarge time is found under Section 148 of the
Code of Civil Procedure which reads as follows.-

148. Enlargement of time — Where any period is fixed or granted
by the Court for the doing of any act prescribed or allowed by this
Code, the Court may, in its discretion, from time to time, enlarge
such period not exceeding thirty days in total, even though the
period originally fixed or granted may have expired.



It is obvious from the language of the Section, such a power can be
exercised only in a case where a period is fixed or granted by the court
for doing of any act prescribed by this Court. In a compromise decree
such as the one on hand, the stipulation that the judgment debtor is
required to make the payment of the money within a specified period is a
stipulation by agreement between the parties and it is not a period fixed
by the court. Therefore, Section 148 CPC has no application to such a
situation. We are fortified by the decision of this court in Hukumchand v.
Bansilal and others AIR 1968 SC 86

13.2 In our opinion, the order dated 23.11.2005 virtually amounts to the
modification of the decree and is without jurisdiction on the part of the
executing court, therefore, a nullity. It is a settled principle of law that the
executing court cannot go beyond the decree. It has no jurisdiction to
modify a decree. It must execute the decree as it is. This Court in Deepa
Bhargava and Another v. Mahesh Bhargava and Others [(2009) 2 SCC
294] held thus.-

“9. There is no doubt or dispute as regards interpretation or
application of the said consent terms. It is also not in dispute that
the respondent judgment-debtors did not act in terms thereof. An
executing court, it is well known, cannot go behind the decree. It
has no jurisdiction to modify a decree. It must execute the decree
asitis....”

14. It is well settled that such a void order can create neither legal rights
nor obligations. Therefore, the appellant cannot be denied his right to
recover possession of the property in dispute on the ground that he did not
choose to challenge such a void order.

Thus it is settled law that an executing court cannot go beyond the decree is
required to execute the order as it is.

In view of the aforesaid analysis, we are of the considered view that the order dated
29.09.2020 passed in execution proceedings, wherein additional direction has been
added for execution of the agreement to sub-lease” in place of “sub-lease deed” is not
sustainable in the eyes of law. Accordingly the order dated 29.09.2020 is hereby set
aside.

The matter is remanded back before the Regulatory Authority to examine and process
the proceedings of execution in accordance with the order passed on 22.07.2019 on



appellant’s Complaint No. 1201928617 (Rajesh Khanna and another vs. Omaxe
Limited) expeditiously.
Accordingly the instant appeal is allowed.

(K.K. Jain) (D.K. Arora)

Dated: 24.04.2023
VIJAYKUMAR



