RESERVED JUDGMENT
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THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL,
AT
LUCKNOW.

Appeal No. 142/2020

M/s Laureate Buildwell Pvt. Ltd. ... Appellant.
Versus
1. Mrs. Sangeeta Kumar.

2. Mr. Sunil Mahajan. Respondents.

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.
Hon’ble Mr. Sanjai Khare, Judicial Member.

Before we proceed to examine the instant matter/issue, we deem it proper
to place on record that on demitting office by Technical Member from
26.09.2023 the judicial functioning of the Tribunal had come to stand still
with effect from 27.09.2023. On receipt of the notification dated
28.11.2023 with respect to appointment of Judicial Member, in the larger
interest as well as to resume the judicial functioning of the Tribunal and to
achieve the mandate of Section 44(5) of the Real Estate (Regulation &
Development) Act 2016 read with Regulation 22 and 25 a Bench
consisting of Chairman and Judicial Member was constituted vide order
dated 01.12.2023. The Registry was directed to issue cause list of fresh
appeals and re-schedule the cause list of pending appeals from 27.09.2023
on joining of the Judicial Member. Accordingly an office order dated

02.12.2023 was issued by the Registrar, which reads as under:--
OFFICE ORDER

It is hereby informed to all the concerned that the Tribunal was
working with single Bench consisting of Hon'ble Chairman and
Hon'ble Technical Member after demitting office by the Hon'ble



Judicial Member on 31.12.2022. Hon'ble Technical Member also
demitted office on 26.09.2023 and Hon'ble Administrative
Member being on unauthorized leave from 30.09.2022 (who

finally resigned on 29.10.2023) resulting the judicial functioning
of the Tribunal to tune to standstill with effect from 27.09.2023.

The State Government vide Notification dated 28.11.2023 has
appointed Hon'ble Judicial Member and as such presently,
Hon'ble Chairman and Hon'ble Judicial Member having judicial
back ground are available.

As per Section 43(3) of the Act 2016 every Bench of the
Appellate Tribunal is to consist of at least one Judicial Member
and one Administrative or Technical Member. The Appellate
Tribunal is required to scrutinize judicially the appeals against
the order of Regulatory Authority or Adjudicating Olfficer. Rule
30 of the Rules 2016 empowers the Appellate Tribunal to call
upon such experts or consultants from the fields of economics,
commerce, accountancy, real estate, competition, construction,
architecture or engineering or from any other discipline as it
deems necessary, to assist the Appellate Tribunal in the conduct
of any enquiry or proceedings before it.

Section 55 of the Act 2016 protects the acts and proceedings of
the Appellate Tribunal from being invalid merely for the reason
of any vacancy in, or any defect in the constitution of the
Appellate Tribunal or any defect in the appointment of a person
acting as a Member of the Appellate Tribunal or any irregularity
in the procedure of the Appellate Tribunal not affecting the
merits of the case.

Accordingly in the larger interest and expeditious disposal of
appeals as per mandate of Section 44(5) of the Act 2016 the
Bench for hearing of appeals is constituted with Hon'ble
Chairman & Hon'ble Judicial Member for judicial scrutiny of the
appeals and in case any expert opinion/assistance is required the
same will be taken as per provisions of Rule 30 of the Rules 2016
in appropriate cases or such cases will be deferred till
availability of Administrative/Technical Member.

On joining of Hon'ble Judicial Member, the Registry is directed
to issue cause list of fresh appeals and re-schedule the cause list
of pending appeals from 27.09.2023 and upload the same on the
website of the Tribunal and also inform all the parties/legal
representatives about the same.

This order is issued with the approval of Hon'ble Chairman.
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The judicial functioning of the Tribunal resumed with effect from
18.12.2023 after joining of the Judicial Member and the said Bench is still
continuing on account of non-appointment of Technical and

Administrative Members.

Now we proceed to deal with the instant matter. This appeal has been filed
under Section 44(1) of the Real Estate (Regulation and Development) Act,
2016 (hereinafter referred to as ‘the Act 2016°) by Laureate Buildwell Pvt.
Ltd. (hereinafter referred to as ‘the appellant’) against the order dated
15.01.2020 passed by the U. P. Real Estate Regulatory Authority, Regional
Office, Gautam Budh Nagar (hereinafter referred to as ‘the Regulatory
Authority’) in Complaint No. NCR144/07/1296/2019 (Sangeeta Kumar &
Sunil Mahajan Vs. M/s Laureate Buildwell Pvt. Ltd.) whereby the
promoter has been directed to ensure delivery of possession to the
complainant within 30 days on the rate at the time of booking of the value
of the amount deposited by the complainant and execute the registry after
taking due stamp fee or refund the deposited amount with interest at the
rate of MCLR+1% from the date of deposit till actual payment after
deducting 10% of the total cost of the unit.

The facts of the case, as culled out from the memo of appeal, are that the
respondents (Mrs. Sangeeta Kumar and Mr. Sunil Mahajan) booked a flat
bearing no. 3181 in Tower CEDAR in the residential project of the
appellant, namely “Parx Laureate™ situated at Plot No. GH-01, 02 & 03,
Sector 108, Noida, Uttar Pradesh.

On 13.05.2012, the appellant issued a Provisional Allotment Letter. The
said Provisional Allotment Letter was not signed by the respondents for the

reasons best known to the respondents.

The respondents are persistent defaulters in making timely payment of the
installments towards the cost of the flat, which was provisionally allotted
to the respondents. Since the respondents failed to clear the installments,
the appellant was constrained to issue various reminders to the

respondents.

Even after issuing various reminders, when the respondents failed to clear

the outstanding dues, the appellant issued notices dated 26.03.2013 and
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12.07.2013 for cancellation of provisional allotment. The respondents
responded to the notice dated 12.07.2013, wherein the respondents
indicated their intention to borrow loan and contact the appellant, but they

failed to approach the appellant.

Since the respondents neither cleared the outstanding amount nor showed
any interest towards the said allotment, the appellant being left with no
other option was constrained to invoke clause 22 of the Provisional
Allotment Letter and vide letter dated 12.12.2013 cancelled the Provisional
Allotment made in favour of the respondents. Vide letter dated 12.12.2013
the appellant further informed the respondents that the amount deposited
by the respondents has been adjusted towards processing/administrative
charges etc. Clause 22 of the Provisional Allotment Letter is reproduced

below:--
“22. CANCELLATION

1. The Provisional Allotment/Allotment shall automatically
stand cancelled without any written intimation under the

following circumstances:

i. If more than two consecutive installments as mentioned in

the schedule of payment remains in arrears:

In such case upto 25% of the total cost of the unit, as
Processing/Administrative Charges and the interest

»

accrued on delay installments... ......... ...

The respondents never showed their intention for getting the said flat
restored in their names, thus the appellant after waiting for a considerable
period re-allotted the said flat in favour of Mrs. Shveta Lamba and Mr.

Surjeet Kumar Lamba.

The respondents filed Complaint No.NCR144/07/1296/2019 before the
Regulatory Authority on 24.07.2019 praying for possession or refund of

deposited amount with interest.

The appellant contested the aforesaid complaint and brought the following
facts to the notice of the Regulatory Authority:--
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(a)

(b)

(c)

(d)

The complaint filed by the respondents before the Regulatory

Authority is not maintainable and is liable to be dismissed.

There is a binding contract between the parties in the form of the
Agreement, the terms and conditions of which constitute a valid
arrangement in law and the parties have to find their remedies within

the four corners of law relating to Agreement.

Since the respondents failed to clear the outstanding dues the
allotment made in their favour was cancelled in compliance of Clause

22 of the Provisional Allotment Letter.

The complaint is barred by limitation since the allotment was
cancelled in the year 2013 and the complaint was filed in the year

2019 i.e. after a delay of 6 years.

The Regulatory Authority decided the complaint with the directions as

contained in para 2 above.

Though the appellant has taken various grounds to challenge the impugned

order dated 15.01.2020 passed by the Regulatory Authority, but during the

course of arguments on 26.02.2024 the learned counsel for the appellant

pressed ground nos. A, B, G, K, O, P, V & X, which are as under:--

A.

Because the Ld. Regulatory Authority, without considering the
documents on records and in complete disregard to the law and facts,

passed the Impugned Order.

Because a bare perusal of the Impugned Order clearly reveals that the
same has been passed without appreciation of real controversy and
documents available on record and the same is based merely on

surmises and conjectures.

Because Ld. Regulatory Authority whilst passing the Impugned
Order, has failed to appreciate and consider the objections raised by
the Appellant. The Impugned Order, in this view of the matter is bad
in law and is liable to be set-aside under the appropriate orders of this

Hon'ble Tribunal.



K. Because the Ld. Regulatory Authority whilst passing the Impugned
Order has failed to appreciate that the Appellant cannot be penalized
with interest when the Appellant has never contravened the terms of

the Agreement.

O. Because the Ld. Regulatory Authority has failed to exercise the
jurisdiction vested in it, insofar as it has not considered the reply and
the documents on record in its proper and legal perspective. The Ld.
Regulatory Authority has thus, erred in fact and law while passing the
impugned Order rendering the Impugned Order liable to be set-aside

under the appropriate orders of this Hon'ble Tribunal.

P. Because the Ld. Regulatory Authority had passed an unreasonable and
non-speaking order by directing the Appellant to pay the interest
which is not merely unjust but also in contravention to the agreement
without giving valid reasons for the same rendering the impugned

order liable to be set aside on this count as well.

V. Because the Ld. Regulatory Authority has proceeded in the matter
with material irregularity without appreciating that the Respondents
were aware of the cancellation made in the year 2013 and have taken
no action either for restoration of the Flat or for recovery of the

money.

X. Because the Ld. Regulatory Authority has failed to exercise the
jurisdiction vested in it, insofar as it has not considered that the
allotment was cancelled in the year 2013 and the Complaint was filed
in the year 2019 and is thus is barred by the law of limitation. The Ld.
Regulatory Authority has thus, erred in fact and law while passing the
impugned Order rendering the Impugned Order liable to be set-aside

under the appropriate orders of this Hon'ble Tribunal.
5. The appellant has prayed for the following reliefs:--

(a) To set aside the order dated 15.01.2020, passed by RERA- Gautam
Budh Nagar in Complaint No. NCR144/07/1296/2019;
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(b) Pass such other or further order/orders and/or give such further or
other direction/s as this Hon'ble Tribunal may, in the facts and

circumstances, deem fit and proper.

The respondents filed their objections to the grounds of appeal and
submitted that the unit was cancelled by the appellant without any prior
notice and the deposited amount was never refunded to the respondents.
Without refund of deposited amount cancellation cannot be completed.
Till the date of filing of the aforesaid complaint the deposited amount was
not refunded by the appellant and hence the claim of the respondents is
within time and there is no delay by the respondents in filing the

complaint. The respondents further submitted that:

The appellant vide its letter dated 12.12.2013 in most arbitrary and illegal
manner cancelled the unit of the respondents and forfeited the total paid

amount of Rs.47,86,035/-.

The important legal aspect is that the appellant was not able to prove that
what loss has been caused to it for deducting the earnest money. As a
matter of fact immediately after cancelling the unit on 12.12.2013 the
appellant allotted the unit to a third party i.e. Mrs. Shweta Lamba and Mr.
Surjit Lamba. In such circumstances the appellant cannot be said to be at
loss since they kept the principle amount of respondents as well as sold the

unit to a third party.

The order passed by the Regulatory Authority to deduct 10% of the

amount as earnest money was not just.

No builder buyer agreement was signed between the appellant and the
respondents.  The appellant has falsely submitted that the respondents
committed breach of the Agreement, but the true fact is that the
Agreement, which is in the form of Allotment Letter, was never signed by
the respondents and hence the terms of the Allotment Letter are not
binding on the respondent. The terms and conditions of the said Allotment

Letter are fully one sided and only favourable to the appellant.

The respondents have sought the relief only for possession and delay

interest. Compensation was never mentioned in the relief of the complaint.
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The respondents have paid all the dues within time as demanded by the
appellant. ~ The respondents had booked the property under the
Construction Linked Plan and paid their dues accordingly. The appellant
did not complete the construction as per Construction Linked Plan and,
therefore, further installments were stopped by the respondents due to slow

construction of the project.

The respondents have approached the appellant several times to execute
Builder Buyer Agreement, but the appellant forced the respondents to sign
one sided agreement in the form of allotment letter, which was not signed

by the respondents.

6.8 The respondents have not received any demand notice from the appellant,

6.9

8.1

inspite of this the appellant has cancelled their booked unit in the most
illegal manner. The cancellation was never communicated by the appellant
to the respondents. When the respondents came to know about the
cancellation, immediately thereafter the respondents approached the
appellant for restoring the booking, but the appellant forced the
respondents to sign one sided terms of allotment letter and further stated to

pay delay interest @ 24% p.a. on default of payment.

The Regulatory Authority has passed the impugned order dated 15.01.2020
after considering all the relevant documents and arguments of both the
parties. The present appeal is based on false and concocted facts and

hence needs to be dismissed.

The appellant filed its reply to the objections of the respondent denying the
averments made by the respondents in the objections and reiterating the

averments made by the appellant in the memo of appeal.

Heard Ms. Shuchita Singh, learned counsel for the appellant and Sri

Saurabh Misra, learned counsel for the respondents.

Learned counsel for the appellant submitted that respondent had submitted
an application for allotment of unit on 15.02.2012, which shows that
registration amount shall be forfeited unless the allotment money is

deposited within 30 days of the allotment.
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Para 8 & 11 of terms and conditions (page 51) provides that delay payment
shall attract penal interest @ 24%. Allotment letter shall automatically
stands cancelled if the installment remains unpaid for the period of more
than 15 days in case of cancellation, the company reserves the rights to
forfeit amount deposited to the extent 25% of the total cost of the unit. In
pursuance to the application, the respondent has offered allotment vide
letter dated 26.02.2012 and requested the allottee to deposit Rs 25,86,035/-
within 30 days of the issuance of the letter. The respondent paid an amount
of Rs 25,86,035/- by 24.04.2012. The respondent was accordingly issued
the allotment letter (provisional) on 13.05.2012.

Clause 22 of the allotment letter provides that if more than two consecutive
payments remain in arrears, in such case, upto 25% of the total cost of the
unit as processing/administrative charges and the interest accrued on the
delay instalments upto the date of second unpaid instalment, shall be
deducted from the amount, deposited till then, and the balance amount, if
any, shall be refunded. However, in exceptional and genuine
circumstances, the Company may at its sole discretion, condone the delay
in making the payment exceeding two installments by charging interest @
24% per annum and restore the provisional allotment upon deposit of such

restoration charges, as the Company may decide.

The first installment demand allotment letter was issued on 18.05.2012 for
an amount of Rs 22,14,672/- followed by 2nd reminder on 14.06.2012 and
on 09.08.2012. In the meantime, 2nd installment became due hence
demand letter was issued on 26.12.2012 for Rs 19,60,869/- followed by
reminder on 01.01.2013 and 28.01.2013. 3rd installment became due hence
demand letter was i1ssued on 29.01.2013 for Rs 8,60,024/-. Final demand
reminder 1st, 2nd and 3rd instalment was issued on 13.02.2013 followed
by notice for cancellation of allotment on 26.02.2013. The 4th installment
also became due hence demand letter dated 20.04.2013 was issued.
Similarly the demand letter for 5th installment was issued on 20.05.2013.
Reminder for 5th installment was issued on 18.06.2013. When the
respondent failed to clear the dues, another final notice for cancellation of
the unit was issued on 26.03.2013 (page 86) (which resulted in cancellation
of allotment (provisional) vide letter dated 12.07.2013 with immediate
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effect. It has also been mentioned in the cancellation letter that the amount
paid by the allottee was subject to terms and conditions in the allotment
(provisional) and in case of any dues, after deductions/forfeiture, the same

shall be refunded shortly.

The respondent vide e-mail dated 16.08.2013 showed inclination to clear
the dues after taking loan from the bank and after wasting sufficient time
he did not return back. The calculation chart, indicating the liability of the
respondent was sent to respondent on 12.12.2013. Respondent after
waiting for about six years filed complaint seeking possession of the
allotted unit or refund of Rs 47,86,035/- along with 15% interest thereon
on 24.07.2019.

In the complaint, the appellant filed objection before RERA raising
specific objections regarding cancellation of the unit. The Regulatory
Authority without taking note of the cancellation of the unit and despite
there being no challenge by the responded and concealment of the fact
regarding forfeiture of the amount, misread the provisions of Section 31 of
the Act 2016 and directed for providing unit without setting aside order of
the cancellation and forfeiture of the amount by the appellant at original

rate and execute conveyance deed or refund the amount along with interest

@ MCLR+1%.

Learned counsel for the appellant in support of her submissions, placed
reliance on the judgment of Hon’ble Supreme Court in case of HUDA V.
Keval Krishna Goel reported in 1996 SCC 249 and drawn our attention
towards para 8, 10 & 12 as well as judgment of Surendra Kumar Batra Vs.
Additional District Judge and prayed that the impugned order deserves to
be set aside as there was no illegality or perversity in the order of the

cancellation of the unit of the respondent.

Learned counsel for the respondent submitted that no builder-buyer
agreement was executed between the parties and deduction @ 25% 1is
highly excessive and falls in the category of one sided agreement. On
being asked, learned counsel for the respondent submitted that the

cancellation of the allotment unit vide letter dated 12.07.2013 and the
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deductions/forfeiture of the amount vide letter dated 12.12.2013 were not

challenged and no such grounds and prayers were raised in the complaint.

In order to examine the grounds taken by the appellant and the averments
made by opposite parties, we deem it fit to frame the following issues

based on the grounds pressed by the learned counsel for the appellant.

(I)  Whether the respondents were defaulter in making payments, which

resulted in cancellation of their allotment?

(IT) ~ Whether there was any Clause in the application form or Allotment

Letter for forfeiture of the earnest money?

(ITT) Whether the respondents have challenged the cancellation of the
allotment by the appellant in the light of proviso to Section 11(5) of
the Act, 2016?

(IV) Whether the respondents in the detailed complaint filed on
29.11.2019, after filing of the objection by the appellant to the
complaint on 22.10.2019, took any ground or prayer for setting aside
of the cancellation order dated 12.07.2013?

(V) Whether the RERA after taking note of cancellation while directing
for alternate unit at the price prevailing at the time of booking, set

aside the cancellation letter dated 12.07.2013?

In order to appreciate the controversy, we deem it proper to cull out the
relevant clauses 8 and 11 of the Registration Form as well as clauses 2, 3, 4
and 22 of the Provisional Allotment Letter dated 13.05.2012 are quoted as

follows:
Clauses 8 and 11 of Registration Form

8. Registration amount shall be forfeited unless the Allotment money is
deposited within 30 days of the allotment. In case the applicant does
not accept the ....... applies to surrender of the unit through a written
request within the validity period of the offer i.e. 30 day, the entire
registration amount deposited by ......... refunded without any

interest/deduction.
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11. Delayed payment after allotment, if accepted by the Company shall
attract penal interest @ 24% per annum. The Allotment shall
automatically stand cancelled ...... installments remain unpaid for a
period of more than fifteen days. In case of cancellation the Company
reserve the right to forfeit the amount deposited .......... (Twenty five

percent) of total cost of unit.
Clauses 2, 3, 4 and 22 of Provisional Allotment Letter

2. All the payments against the cost of flat shall have to be paid on or
before the dates mentioned in the schedule of Payments annexed hereto
which 1s based on the Payment-Plan opted at the time of
Registration/Application/Acceptance of offer of allotment. In case the
due date is holiday then the remittance of the payment must be ensured

o the previous working day.

3. Timely payment of installments as indicated in the Schedule of
Payment is the essence of the Scheme. If any installment is not paid as
per the Schedule, the Company shall charge penal interest @ 24% p.a.
on the delayed payment, if any, for the period of delay. However, if the
same remains in arrears for more than two consecutive installments as
mentioned in the Schedule of Payment, then this provisional allotment
shall automatically stand cancelled without any further intimation and
no right, charge, lien or interest on the subject flat shall remain
thereafter. In such a case, 25% of the total cost of the unit, as
Processing/Administrative Charges and the interest accrued on the
delayed installments up to the date of 2" unpaid installment, shall be
deducted from the amount, deposited till then, and the balance amount,
if any, shall be refunded. However, in exceptional and genuine
circumstances the Company may, at its sole discretion, condone the
delay in making the payment exceeding two installments by charging
interest (@ 24% per annum and restore the Provisional Allotment upon
deposit of such Restoration Charges, as the Company may decide at its
sole discretion. In case the cancelled flat has been
Registered/Provisionally Allotted in favour of someone else by that

time, an alternate flat, if available, may also be offered in lieu thereof.
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4. The Basic Sale Price together with all the Additional Charges and
the Preferential Location Charges constitute the cost of flat and non-
payment against any part thereof shall be treated as non-payment
against the cost of entire flat. However, the total cost of flat shall

always remain escalation-free.
22. CANCELLATION

1. The Provisional Allotment/Allotment shall automatically stand
cancelled without any written intimation under the following

circumstances:

1. If more than two consecutive installments as mentioned in the
Schedule of Payment remain in arrears- In such case, upto 25% of
the total cost of the unit, as Processing/Administrative Charges
and the interest accrued on the delay installments upto the date of
2" unpaid installment, shall be deducted from the amount,
deposited till then, and the balance amount if any shall be
refunded. However, in exceptional and genuine circumstances the
Company may, at its sole discretion, condone the delay in making
the payment exceeding two installments by charging interest @
24% per annum and restore the Provisional Allotment upon

deposit of Restoration Charges, as the Company may decide.

ii. Breach of any of the terms of Provisional Allotment Letter- In
such case Show Cause Notice (SCN) or notice to rectify the
breach within a reasonable time, shall be issued by the Company
and in case the reply is not upto the satisfaction of the Company
or the breach is not rectified, the Provisional Allotment shall be

cancelled.

2. The Restoration of Provisional Allotment, once cancellation has
been done, shall always be subject to sole discretion of the Company
and upon deposit of such Restoration Charges as it may decide.
However, no request for Restoration shall be entertained after expiry of

one month after cancellation.
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The Issue no. (I) requires us to examine as to whether the respondents
were defaulter in making payments, which resulted in cancellation of their

allotment.

The examination of pleadings and records available on the memo of appeal
reveal that the respondent submitted an application for allotment of a Unit
on 15.02.2012. The clause no. 8 of the application form provides that the
registration amount shall be forfeited unless the allotment money is
deposited within 30 days of the allotment and in case the applicant does
not accept the allotment and applies for surrender of the Unit through a
written request within the validity period of the offer i.e. 30 days, the entire
registration amount will be refunded without any interest/deduction. The
clause-11 of the Registration Form further provides that delayed payment
after allotment, if accepted by the Company shall attract penal interest @
24% per annum. The allotment shall automatically stand cancelled if the
installments remained unpaid for a period of more than 15 days and in case
of cancellation, the Company reserve the right to forfeit the amount

deposited (25%) of the total cost of Unit.

In pursuance to the application of the respondents dated 15.02.2021, the
offer of allotment was given to the respondents vide letter dated
26.02.2012 with the request to deposit Rs. 25,86,035/- within 30 days of
the issuance of the letter. The respondents paid the said amount on
24.04.2012, accordingly, Allotment Letter (provisional) was issued on
13.05.2012, wherein vide clause-3, it was specifically mentioned that
timely payment of installments as indicated in the Schedule of Payment is
the essence of the Scheme. If any instalment is not paid as per Schedule,
the Company shall charge penal interest @ 24% per annum on the delayed
payment, if any, for the period of delay. Further if the same remains in
arrears for more than two consecutive installments as mentioned in the
Schedule of Payment, then the provisional allotment shall automatically
stand cancelled without any further intimation and no right, charge, lien or
interest on the subject flat shall remain thereafter. In such a case, 25% of
the total cost of the unit, as Processing/Administrative Charges and the
interest accrued on the delayed installments up to the date of 2™ unpaid

installment, shall be deducted from the amount, deposited till then, and the
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balance amount, if any, shall be refunded. The similar provisions are

reiterated in Clause 22 under the heading of Cancellation.

The record further reveals that the first installment demand allotment letter
was issued on 18.05.2012 for an amount of Rs 22,14,672/- followed by
2nd reminder on 14.06.2012 and on 09.08.2012. In the meantime, 2nd
installment became due hence demand letter was issued on 26.12.2012 for
Rs 19,60,869/- followed by reminder on 01.01.2013 and 28.01.2013. 3rd
installment became due hence demand letter was issued on 29.01.2013 for
Rs 8,60,024/-. Final demand reminder 1st, 2nd and 3rd instalment was
issued on 13.02.2013 followed by notice for cancellation of allotment on
26.02.2013. The 4th installment also became due hence demand letter
dated 20.04.2013 was issued. Similarly the demand letter for 5th
installment was issued on 20.05.2013. Reminder for 5th installment was
issued on 18.06.2013. When the respondent failed to clear the dues,
another final notice for cancellation of the unit was issued on 26.03.2013
(page 86) (which resulted in cancellation of allotment (provisional) vide
letter dated 12.07.2013 with immediate effect. It has also been mentioned
in the cancellation letter that the amount paid by the allottee was subject to
terms and conditions in the allotment (provisional) and in case of any dues,

after deductions/forfeiture, the same shall be refunded shortly.

The respondents vide e-mail dated 16.08.2013 were inclined to clear dues
itself after taking loan from the Bank, but it appears that no action was
taken by the respondents to clear the dues. The appellant sent the
calculation chart indicating the liability of the respondents vide letter dated
12.12.2013 and also informed that the amount deposited by the
respondents has been adjusted towards processing and administrative
charges in pursuance to Clauses 3 and 22 of the Allotment Letter

(provisional).

The examination of the aforesaid facts establishes that the allotment of the
respondents was cancelled by the appellant on account of default in
payment of installments and despite repeated reminders, the respondents
failed to clear the dues. Thus, the respondents defaulted in making timely

payment of installments despite assurance given in response to letter dated
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12.07.2013 to clear the dues after taking loan, which resulted in
cancellation of allotment of the respondents. The issue (I) is decided

accordingly.

The Issue No. (II) requires us to examine as to whether there was any
Clause in the application form or Allotment Letter for forfeiture of the

earnest money.

The clause no. 8 of the application form provides that the registration
amount shall be forfeited unless the allotment money is deposited within
30 days of the allotment and in case the applicant does not accept the
allotment and applies for surrender of the Unit through a written request
within the validity period of the offer i.e. 30 days, the entire registration
amount will be refunded without any interest/deduction. The clause-11 of
the Registration Form further provides that delayed payment after
allotment, if accepted by the Company shall attract penal interest @ 24%
per annum. The allotment shall automatically stand cancelled if the
installments remained unpaid for a period of more than 15 days and in case
of cancellation, the Company reserve the right to forfeit the amount

deposited (25%) of the total cost of Unit.

Thus, Clauses 8 and 11 of the application form provide forfeiture of the
earnest money, in case of cancellation of the allotment due to default in
making payment by the allottees. The Issue No. (II) is decided

accordingly.

The Issue No. (III) requires us to examine as to whether the respondents
have challenged the cancellation of the allotment by the appellant in the
light of proviso to Section 11(5) of the Act, 2016.

In order to examine the aforesaid issue, we deem it proper to refer the
provision which empowers an allottee to challenge the cancellation of the
allotment, if the same is in violation of the terms of the Agreement or
without any sufficient cause under the Act 2016. The proviso to sub-

Section 5 of Section 11 reads as follows:

11(5). The promoter may cancel the allotment only in terms of

the agreement for sale:
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Provided that, the allottee may approach the Authority for
relief, if he is aggrieved by such cancellation and such
cancellation is not in accordance with the terms of the
Agreement for sale, unilateral and without any sufficient

cause.

13.2 The relief sought by the respondents in online complaint (pages 28

13.3

14.

14.1

and 29 of the memo of appeal) filed on 24.07.2019 reads as follows:

Relief Sought Details
Possession Possession of the Flat allotted to the applicants.
Refund 47,86,035/- (Rs. Forty Seven lacs FEighty Six

thousands thirty five only) along with 15 percent

per annum interest.

On examination of online complaint of the respondents, it is evident that
respondents did not whisper even a single word regarding cancellation of
the Unit by the appellant on 12.07.2013. The Issue No. (III) is decided

accordingly.

The Issue No. (IV) requires us to examine as to whether the respondents in
the detailed complaint filed on 29.11.2019, after filing of the objection by
the appellant to the complaint on 22.10.2019, took any ground or prayer
for setting aside of the cancellation order dated 12.07.2013.

The record reveals that objection was filed by the appellant on 22.10.2019
to the online complaint of the respondents, specifically mentioning that
since Flat No. 3181 allotted to the complainant had already been cancelled
vide letter dated 12.07.2013 (on account of non-payment of more than two
consecutive installments), much before the provisions of the Real Estate
(Regulation and Development) Act, 2016 came into force. The
complainants, who are not “Allottees” as defined in Section 2(d) of the
Act, have no right to file the complaint before the Regulatory Authority

and same deserves to be dismissed on this ground alone.
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14.2 The record further reveals that the respondents filed detailed complaint

14.3

15.

15.1

after filing of the objections to the online complaint by the appellant. The
fact regarding cancellation of the Allotment vide letter dated 12.07.2013
has been mentioned and changing the prayer for refund of amount of
Rs. 47,86,035/- along with 15% interest per annum from the original relief
of possession, without making any request to the Regulatory Authority,
seeking amendment in the grounds and prayer clause. In our considered
view, the complainants were at liberty to place on record the documents
and additional facts through supplementary, but the grounds and prayers,
which are sacrosanct, cannot be changed/amended without moving proper
application, seeking amendment in the grounds and prayers and only after
being allowed by the competent authority, the amendment could have been

incorporated in the original complaint.

In the case at hand, we do not find any application of the respondents
seeking amendment in the grounds and prayer of original online complaint
dated 24.07.2019. In view of the above, it is evident that the respondents
have filed detailed complaint, mentioning about cancellation of allotment
on 29.11.2019 after filing objections by the appellant to the online
complaint on 22.10.2019. The Issue No. (IV) is decided accordingly.

The Issue No. (V) requires us to examined as to whether the RERA after
taking note of cancellation while directing for alternate unit at the price
prevailing at the time of booking, set aside the cancellation letter dated

12.07.2013.

The perusal of the impugned order of the Regulatory Authority on the
complaint of the respondents dated 15.01.2020, reveals that the facts on the
basis of the objections of the appellant have been mentioned by the
Regulatory Authority in its order regarding cancellation of Unit on account
of non-payment of installments and in pursuance to clause-22 of the
Allotment Letter, the processing/administrative charges have been
forfeited and deducted from the deposits of the respondents and the
Regulatory Authority while examining issue no. 2, on the basis of
pleadings and record was pleased to observe that- it is clear that despite

demand and reminders, the installments have not been paid by the



15.2

16.

16.1

16.2

17.

17.1
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complainant and without setting aside order of cancellation directed for
providing possession of Unit on the rate, which was at the time of booking

within 30 days.

In our considered view, the cancellation letter dated 12.07.2013 still exists
and without setting aside the same, no direction could have been issued by
the Regulatory Authority, either for refund of amount or for providing Unit
at the rate, which was at the time of booking. The Issue no. (V) is decided

accordingly.

In view of the aforesaid analysis, it is evident that the Regulatory Authority
though taken note of the cancellation of the Unit by the appellant vide
letter dated 12.07.2013, but did not set aside the same while passing the
impugned order. The Regulatory Authority also did not take into account
the reasons for cancellation, whereas the Regulatory Authority was
required to examine the reason for cancellation of the allotment of the

respondent in the light of the provisions of Section 11(5) of the Act, 2016.

In our considered view the impugned order dated 15.01.2020 passed by the
U.P. Real Estate Regulatory Authority, Regional office, Gautam Budh
Nagar in Complaint No. NCR144/07/1296/2019 (Sangeeta Kumar & Sunil
Mahajan Vs. M/s Laureate Buildwell Pvt. Ltd.) is not sustainable in the

eyes of law and deserves to be set aside.

Accordingly, the impugned order dated 15.01.2020 is hereby set aside.
The appeal is allowed.

The amount deposited by the appellant towards compliance of the
provisions of Section 43(5) of the Act be released in favour of the
appellant. The appellant is directed to move an application before the
Registrar of this Tribunal giving details of proof of deposited amount as
well as bank account number along with IFS Code in which the appellant

wants the said amount to be remitted through RTGS.

On receipt of the application, the Registrar after verifying the amount
deposited by the appellant from the accounts department/bank, will take
necessary steps for release of the amount. Registry is directed to take steps

for redemption of the amount of fixed deposit and remit the amount to the
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appellant in its bank account through RTGS along with interest accrued on

the said fixed deposit.

17.2 It will be the liability of the beneficiary to pay the income tax on the interest

earned on the deposited amount, if any.

Dated: 07.05.2024
Shakir/Tanveer (Sanjai Khare) (D.K. Arora)



