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Shri Jatin Chadha, Advocate holding brief of Shri Rajesh Chadha, learned counsel
for the appellant, submitted that the respondent approached the Regulatory
Authority praying for penalty of 10% of the total value of the apartment vide
complaint dated 14.10.2019 and the Regulatory Authority vide impugned order
dated 30.01.2020 directed for providing possession along with all the amenities by
31.03.2020 along with OC/CC and execute the conveyance deed as per Rules after
taking stamp fee. The appellant was also directed to pay interest (@ MCLR+1%
with effect from 30.01.2017 till receipt of OC/CC or till the date of possession,

whichever is later.

The learned counsel for the appellant submitted that the Regulatory Authority has
not examined the difficulties faced by the appellant in completion of the project
and the delay caused in completion of the project was beyond the control of the
appellant and taking into consideration the delay, the option was given to the
respondent to switch over to the Omicron-1 from Omicron 1-A or seeking refund
in accordance with law and in case of seeking refund, the respondent was also

offered simple interest @ 4% on the deposited amount and if respondent wanted to



continue with the original allotment, then he has to give a written consent, but the

respondent has not acted in pursuance to the notice of the appellant.

A specific query was made from the learned counsel for the appellant that which
provision of the Act 2016 has been violated by the Regulatory Authority while
passing the impugned order, Shri Jatin Chadha, learned counsel for the appellant
submitted that as per his understanding, no provision of the Act 2016 has been

violated while passing the impugned order.

Shri Abhishek Shukla, learned counsel for the respondent submitted that during the
proceedings before the RERA specially on 29.01.2020, the averments of the parties
have been recorded wherein the respondent had prayed for possession and interest
for delayed period. The learned counsel for the respondent submitted that no
specific date has been given for possession in the Brochure, which is contrary to
the provisions of Section 11(3) of the Act 2016 and Section 4(2) of the U.P.
Apartment (Promotion Of Construction, Ownership And Maintenance) Act, 2010.

The learned counsel for the respondent further submitted that the Regulatory
Authority in the impugned order also examined the issue regarding the difficulties
faced by the appellant and observed that no evidence was placed on record
regarding the order of NGT or on other issues and even before this Tribunal
nothing has been brought on record by the appellant. The learned counsel for the
respondent submitted that payment schedule has been given in Annexure No. 2 of
the Allotment Letter dated 29.01.2014 and as per the Brochure, the appellant
promised provisionally to provide possession within three years, which comes to
29.01.2017 and if there was any issue then the appellant should not have taken
installments from the respective allottees. But on the one hand, the appellant
continued to accept the installment and not honouring the promise of completing

the constructions and providing the possession as proposed and the respondent has



right to seek interest for delay in pursuance to the provisions of Section 18 of the

Act 2016.

It has been further submitted by the learned counsel for the respondent that
respondent has no concern with the internal meetings of the appellant or decision
taken. The respondent has a right to claim interest and remain with the allotted unit
in pursuance to the allotment letter dated 29.01.2014 as per the provisions of the

Act 2016.

Shri Jatin Chadha, learned counsel for the appellant submitted that the submissions
of the respondent regarding the violation of the provisions of Section 4(2) of the
Apartment Act 2010 is concerned, the same is misconceived as the provisional date

of possession has been given in the Brochure.

On being asked, the learned counsel for the appellant submitted that the OC/CC
was received by the appellant from the competent authority on 24.08.2020 and the

offer of possession was given to the respondent on 26.05.2021.

The learned counsel for the respondent submitted that he has no instruction about
the offer of possession even after passing of the impugned order by the Regulatory

Authority on 30.01.2020.

The learned counsel for the respondent placed reliance on the judgment of this
Tribunal reported in 2022 SCC Online RERA (UP) 131 (New Okhla Development
Authority Vs. Hemlata).

Heard.

Judgment reserved.
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