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1. Heard learned counsel for parties and perused the record. 

2. By the instant appeal the appellant allottee seeks modification of the judgment 

and decree dated 19.03.2023 passed by the Real Estate Regulatory Authority 

at Lucknow, (for short, ‘Regulatory Authority’) directing the respondent 

promoter to handover possession of the unit, further, directing payment of 

delay interest with effect from 31.05.2014 to 30.04.2017, at four percent and 

thereafter w.e.f. 01.05.2017 to 29.05.2019, at MCLR+1 percent. The appellant 

is aggrieved by the rate of interest, as well as, the delayed period for which 

the interest was directed to be paid. 

  

3. The short question that arises for consideration is as to whether appellant is 

entitled to interest for the delayed period from 31.05.2014 till handing over 

possession of the unit i.e. 10.05.2024 at MCLR+1 percent, and/or, whether the 

impugned order is just and lawful. 
 

4. The facts, inter se parties, are not in dispute. 

 
5. It is not in dispute that the unit (flat) bearing no. 1101-A Block came to be 

allotted to the appellant in the project “Shrishti Apartment”, Sector J, Vistar, 

Jankipuram, Kursi Road, Lucknow, in residential project, launched by the 

respondent promoter. The appellant allottee had applied for allotment vide 

application dated 22.10.2009, the unit came to be allotted on 31.05.2010. The 

sale consideration/cost price of the unit was at Rs. 24,55,000/-. The agreement 

did not disclose the date of completion/handing cover possession. As per the 

terms and conditions, (Clause 2.4) of the brochure, the unit was to be handed 

over within 24 months from the date of allotment i.e. on or before, 31.05.2012. 



 

6. Admittedly, the project got delayed. The appellant was constrained to file 

complaint seeking possession and delay interest. The complaint came to be 

allowed by the impugned order, directing the respondent promoter to pay 

interest w.e.f. 31.05.2014 to 30.04.2017 at four percent as per the terms and 

conditions of the agreement and w.e.f. 01.05.2017 to 29.05.2019 at MCLR+1 

percent in term of Section 18 (1) of Real Estate (Regulation & Development) 

Act, 2016 (for short, ‘Act 2016’). The appellant, by the instant appeal seeks 

modification of the impugned order to the extent directing payment of 

differential rate of interest for the delayed period for which interest is payable.  

 

7. On specific query, learned counsel for respondent promoter does not dispute 

that as per Clause 2.4 of the terms and conditions of the brochure, the project 

was to be completed within 24 months from the date of allotment of the unit 

to the appellant i.e., on/or, before 31.05.2012. The completion certificate of 

the project, however, came to be issued by the competent authority on 

29.05.2019. 

 

8. The appellant was called upon vide demand notice dated 18.02.2019 to 

deposit the balance outstanding amount at Rs.2,30,732/-, which was duly 

deposited by the appellant allottee. Thereafter, on 26.12.2020 demand notice 

again came to be issued for Rs.14,284/-. The amount was duly paid by the 

appellant however, sale deed/conveyance deed of the unit came to be executed 

belatedly on 25.11.2023. It is submitted, that after execution of the 

conveyance deed, possession of the unit was handed over by the respondent 

promoter on 10.05.2024 for no default of the appellant. The appellant claims 

interest till the date of physical possession of the unit.  

 
9. On specific query, learned counsel for the promoter is unable to show from 

the record that any letter of possession came to be issued to the appellant after 

25.11.2023, i.e. execution of the conveyance deed, directing the appellant to 

take possession of the unit. It is, further, submitted that appellant was issued 

demand notice on 26.12.2020, as well as, an earlier demand notice dated 

18.02.2019. The demand notices were not issued lawfully in terms of Section 

18 (1) of the Act, 2016, the interest for the delayed period was not 

incorporated/adjusted therein. In other words, possession of the unit was 



deliberately, withheld by the respondent promoter, by not adjusting the 

amount towards interest payable to the appellant. 

 
10. After completion of the project, promoter is required to obtain 

Occupation/Completion certificate (OC/CC) from the competent authority, 

thereafter, make an offer of possession of the unit, to the allottee duly 

supported by demand notice of outstanding dues, if any. In the event the 

project is delayed, promoter, in terms of proviso to Section 18 (1) is required 

to pay interest at the prescribed rate to the appellant. The interest for the 

delayed period is to be duly incorporated in the demand notice. The proviso 

to Section 18 (1) is unconditional and mandatory, i.e. promoter shall pay, 

interest. The appellant is not required to raise a demand for the delayed 

interest. In the event promoter fails to incorporate the interest for the delayed 

period, in the statement of account of the unit, the promoter is in default and 

exposes itself for penal consequences under Chapter VIII of Act, 2016. 

 

11. Further, the Regulatory Authority committed an error directing differential 

rate of interest at four percent for the period prior to Act 2016 and at MCLR+1 

percent from the date of enforcement of the Act. The Act 2016, has not been 

made retrospective but retroactive, i.e. the provisions of the Act would apply 

to all ongoing projects on the date the provisions of Act 2016 was enforced. 

(Refer: M/s Newtech Promoter and Developers Pvt.Ldt. Vs. State of U.P. 

and Others, 2021 SCC OnLine SC, 1044). 

 

12. Admittedly, the project of the respondent promoter came to be registered as 

on-going project with U.P. RERA. The terms and conditions of the agreement 

between the promoter and the allottee to the extent being in teeth of the 

provision of Act 2016, or rules a regulation framed thereunder would not 

apply being against law. The rate of interest under Section 18 is required to be 

levied/paid at the prescribed rate at MCLR+1 percent. In the event promoter 

pays at lesser rate, the allottee would be entitled higher rate of interest at 

MCLR+1 percent. In case the promoter charges higher rate of interest than the 

prescribed rate, from the allottee, in that event allottee would be entitled to 

higher rate of interest (Section 2 (za)). The differential rate of interest granted 

by the Regulatory Authority being in conflict with Section 18(1), therefore, 

cannot be justified and upheld.  



 
13. On specific, query, it is admitted by the learned counsel for respondent that 

till date delay interest as directed by the impugned order was neither computed 

nor paid. In the circumstances, appellant would be entitled to delay interest 

till the date of handing over physical possession of the unit in terms of Section 

18 (1) of the Act, 2016. The promoter wilfully and deliberately withheld the 

possession of the unit after execution of the conveyance deed for no fault of 

the appellant.  

 

14. For the reasons, herein above, the question is accordingly answered. 

 
15.  The appeal succeeds, consequently, allowed by passing the following orders:- 

 
(i) The appellant shall be entitled to delay interest w.e.f. 31.05.2012 to 

09.05.2024 at MCLR+1 percent in terms of Section 18 (1) of Act, 2016 

to be computed and paid by the respondent promoter to the appellant 

within 45 days from the date the order is uploaded on the portal. 

(ii) The impugned order shall stand modified to the extent as herein above. 

(iii) No order as to costs. 

 

(Rameshwar Singh)                           (Suneet Kumar) 

Dated: 12.01.2026 
RANJEET SINGH 


