BENCH NO.1.

THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL
AT
LUCKNOW.

Appeal No. 492 OF 2020

Akansha Garg = L. Appellant.

Angle Infra Height Pvt.Ltd. @ ............ Respondent.

Hon’ble Mr. Justice Suneet Kumar, Chairman.
Hon’ble Mr. Sanjai Khare, Judicial Member.
Hon’ble Mr. Rameshwar Singh, Administrative Member.

1. Heard Sri Amit Yadav, learned counsel for appellant.

No one has put in appearance on behalf of respondent, accordingly,
we had directed to proceed ex party against the respondent vide order

dated 25.09.2025.

2. The appeal is directed against the order dated 28.02.2020, passed by
the = RERA  Authority arising from  Complaint being
NCR144/09/2134/2019, whereby the RERA Authority had directed
the respondent to handover possession of the Unit till 30.04.2020 as
respondent had received the OC/CC from the relevant competent
authority on 16.01.2010. The RERA Authority further directed that
appellant would be entitled to interest on the deposit w.e.f. 01.08.2016

till handing over of possession.

2.1 Learned counsel for appellant submits that the RERA Authority
misdirected in granting the relief of possession, whereas, the
complaint was instituted seeking refund of the amount deposited and
interest thereon. The complaint came to be filed on 16.01.2019 and
till the filing of the complaint the respondent had not received the
OC/CC, which was issued by the competent authority on 16.01.2020

during the pendency of the complaint. In other words, it is submitted
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that admittedly the project was delayed and the appellant was entitled

to withdraw from the project claiming refund and interest thereon.

The facts briefly stated is that appellant came to be allotted Flat
No.A-204 by the respondent/promoter in CASA WOODSTOCK
Project, Greater NOIDA. The basic cost of the Unit was at
Rs.31,69,400/- and the appellant had deposited Rs.33,30,293/-
towards the cost and sale consideration. Since the project got
delayed, therefore, appellant sought refund of the deposited amount
along with interest. Learned RERA Authority instead of granting
refund, directed possession which was beyond the pleadings and

prayer sought in the complaint.

The sole question raised is as to whether RERA Authority
committed an illegality in directing the respondent to grant
possession and interest on the deposited amount till the date of

possession.

The facts are not in dispute. The allotment of the unit was made way
back in the year 2013 i.e. on 10.06.2013. The time line for
completion of the project was not indicated in the brochure.
Accordingly, as per decision of the Hon’ble Supreme Court in the
case of M/s Fortune Infrastructure Vs. Trevor D’lima & Others,
(2018) 5 SCC 442, the reasonable time line to complete the project
would be three years. Admittedly the project could not be completed
as is evident from the fact that OC/CC came to be issued by the
competent authority on 16.01.2020. The appellant had approached
the RERA Authority on 16.01.2019 by instituting the complaint.

In the afore noted facts, the answer to the issue involved in the present

appeal would not detain us long as the matter is squarely covered by
the decision rendered in the case of Ran Singh Vs. M/s.Greenbay
Infrastructure Pvt. Ltd. in Appeal No.315 of 2020, decided on
31.05.2022.

We are required to examine, as to whether the order passed by the
Regulatory Authority is beyond the pleadings and prayer of the

complainant / allottee.
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The issues of pleading, prayer and mounding of reliefs have been
examined time & again by Hon'ble Supreme Court, as well as, by the
Judicial forums holding therein that the rights of the parties stand
crystallized on the date of institution of the proceedings and no party

should be permitted to travel beyond the pleadings and prayer.

In Bhagwati Prasad vs. Shri Chandramaul AIR 1966 SC 735, the

Hon'ble Supreme Court was pleased to observe that:-

“The importance of the pleadings cannot, of course, be ignored,
because it is the pleading that lead to the framing of issues and a trial
in every civil case has inevitably to be confirmed to the issues framed
in the suit. The whole object of framing the issues would be defeated if
parties allowed to travel beyond them and claim or oppose reliefs on

s

grounds not made in the pleadings and not covered by the issues.’

In the case of Krishna Priya Ganguly and Anr. vs. University of
Lucknow and Ors., reported in 1984 SCC 307, while dealing with a
matter arising out of a writ petition wherein the writ-petitioners prayed
for consideration of his case for admission, but the Court went a step
further and granted the relief of admission which the petitioner did not

ask. The Hon’ble Supreme Court held:-

“Finally, in his own petition in the High Court, the respondent
had merely prayed for a writ directing the State or the college to
consider his case for admission yet the High Court went a step
further and straightaway issued a writ of mandamus directing
the college to admit him to the M.S. course and thus granted a
relief to the respondent which she herself never prayed for and

)

could not have prayed for.’

The Hon’ble Supreme Court in the case of Bachhaj Nahar Vs Nilima
Mandal & Ors; reported in (2008) 17 SCC 491, was pleased to observe
that a Court cannot make out a case not pleaded. The Court should
confine its decision to the question raised in pleadings. Nor, can it grant
a relief which is not claimed and which does not flow from the facts and

the cause of action alleged in the plaint.
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In Om Prakash Vs. Ram Kumar (1991) 1 SCC 441, the Hon’ble

Supreme Court observed that:-

“A party cannot be granted a relief which is not claimed, if the
circumstances of the case are such that the granting of such relief would
result in serious prejudice to the interested party and deprive him of the

)

valuable rights under the statute.’

In Shiv Kumar Sharma Vs. Santosh Kumari (2007) 8 SCC 600 the Apex
Court observed that the appellate court had no power to grant relief not

prayed for in the suit.

The issue was again examined by the Hon’ble Supreme Court in the case
of Bharat Amratlal Kothari and Anr. Vs. Dosukhan Samadkhan Sindhi
and Ors.; (2010) 1 SCC 234 and in paras 29 and 30 of the judgment the
Court was pleased to examine and observe that “normally the Court will
grant only those reliefs specifically prayed for by the petitioner”. The

relevant paras 29 and 30 are quoted as under:

“29. The approach of the High Court in granting relief not prayed for
cannot be approved by this court. Every petition under Article 226 of
the Constitution must contain a relief clause. Whenever the petitioner is
entitled to or is claiming more than one relief, he must pray for all the
reliefs. Under the provisions of the Code of Civil Procedure, 1908, if
the plaintiff omits, except with the leave of the court, to sue for any
particular relief which he is entitled to get, he will not afterwards be

allowed to sue in respect of the portion so omitted or relinquished.

30. Though the provisions of the Code are not made applicable to the
proceedings under Article 226 of the Constitution, the general
principles made in the Civil Procedure Code will apply even to writ
petitions. It is, therefore, incumbent on the petitioner to claim all reliefs
he seeks from the court. Normally, the court will grant only those
reliefs specifically prayed for by the petitioner. Though the court has
very wide discretion in granting relief, the court, however, cannot,
ignoring and keeping aside the norms and principles governing grant

of relief, grant a relief not even prayed for by the petitioner.”
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The object and purpose of pleadings and issues is to ensure that the
litigants come to trial with all issues clearly defined and to prevent cases
being expanded or grounds being shifted during trial. Its object is also to
ensure that each side is fully alive to the questions that are likely to be
raised or considered so that they may have an opportunity of placing the
relevant evidence appropriate to the issues before the Court for its
consideration. Pleadings made in a case lead to framing of issues to be
examined by the Courts. Further, when the facts necessary to make out a
particular claim, or to seek a particular relief, are not found in the plaint,
the Court cannot focus the attention of the parties, or its own attention on
that claim or relief, by framing an appropriate issue. No party should be
permitted to travel beyond its pleadings and the Courts are to avoid

making out a case not pleaded.

Similarly, in a case where there is no prayer for a particular relief and no
pleadings to support such a relief, and when defendant has no
opportunity to resist or oppose such a relief, if the court considers and
grants such a relief, it will lead to miscarriage of justice. Thus it is said
that no amount of evidence, on a plea that is not put forward in the

pleadings, can be looked into to grant any relief.

The instant issue/question is required to be examined in the light of the
aforenoted legal propositions. We examined the complaint dated
16.01.2019 of the appellant filed before the RERA Authority. On perusal
of the complaint it is evident that the appellant had sought relief for
refund of his money, whereas, RERA Authority directed the
promoter/respondent to handover possession of the flat to the

complainant/appellant/allottee.

It is our considered view the RERA Authority passed the impugned
order directing the promoter to give possession of the unit to the allottee
is beyond the relief sought by the allottee. In other words the impugned
directions for giving possession to the allottee is beyond the pleadings
and relief made by the allottee/appellant. It is not being disputed by the
respondent that the project is delayed and the appellant has a statutory



right to withdraw from the project and seek refund of his deposit.

Question is answered in favour of the appellant.

From the aforesaid analysis, we find that the allottee had an unqualified
right for seeking refund of his money deposited with the Promoter along
with interest and compensation due to the delay in completion of the
project and handing over of the possession of the flat, by the Promoter
within the promised timeline. The allottee/complainant had sought
refund of his money in terms of Section 18 of the Act before the
Regulatory Authority and not for possession of the unit. We, therefore,
deem it fit to order for refund of entire deposited amount with interest at
the rate of MCLR+1% per annum from the date of deposit till the date of

refund.

Accordingly the appeal is allowed. The order dated 28.02.2020, passed
by the Regulatory Authority is set aside and quashed. The Promoter is
directed to refund to the allottee the entire amount deposited by the
allottee, alongwith interest at the rate of MCLR+1% per annum, from the
date of deposit till the date of actual refund, within four weeks from the

date of this order being uploaded.

Cost of litigation is assessed at Rs.25,000/- to be paid by the respondent

promoter to the appellant within the same period.

Dated: 11.11.2024
Irfan (Rameshwar Singh) (Sanjai Khare) (Suneet Kumar)



