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UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL
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Appeal No. 852/2020
Sushma Tripatha Appellant.
Versus
Eureka Builders Pvt. Ltd. L Respondent.
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Hon’ble Mr. Justice Suneet Kumar, Chairman

Hon’ble Mr. Rameshwar Singh, Administrative Member.
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Case taken up in the revised call.

Despite stop order being passed on 21.01.2025, no one has put in appearance

on behalf of the respondent.
Heard Sri Ashish Tripathi, learned counsel for appellant.

The appellant allottee, by the present appeal, is raising challenge to the
judgment and order dated 26.03.2020 passed by the U.P. Real Estate
Regulatory Authority at Gautam Budh Nagar (for short ‘Regulatory
Authority’) in complaint No. NCR145/09/0345/2019, whereby, direction
came to be issued to the respondent promoter to deduct 25 per cent of the
booking amount in terms of clause 6.20/6.30 of the agreement and refund the

balance amount.

The short question that arises for consideration is as to whether the respondent
promoter indulged in fraud, misrepresentation and deception in launching the

residential project being under a government scheme.
The facts, inter se, parties are not in dispute.

The appellant allottee had applied online on 15.06.2016 for booking a flat,
Type 2-A, two room house, with two-wheeler parking, came to be booked, in
the project launched by the respondent, namely, “Divya Green City”, situated
at Ghaziabad Raj Nagar Extension, Meerut Road, Ghaziabad U.P. Rs.35,000/-
came to be deposited by the allottee through bank transfer in the account of
the respondent promoter towards booking amount. Upon booking the unit, the

respondent vide communication dated 20.07.2016, raised demand at
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Rs.16,36,500/- for the unit. In the demand letter details of the unit or its

allotment was not disclosed by the respondent.

It is submitted that later on, it transpired to the appellant that the project is not
related to any government scheme. The appellant was misled by the
respondent promoter. Brochure/advertisement issued by the respondent
promoter, categorically stated that the project is of the Government of Uttar
Pradesh, scheme namely, ‘Samajwadi Awas Yojna’. On the cover page of the
brochure, the photograph of the Chief Minister was also printed. In other
words, respondent promoter misrepresented and indulged in unfair deceptive
practice by creating an impression upon the public at large that the project is
under a government scheme, whereas, the project was purely a private project
being developed by the promoter. The project was neither directly or indirectly
connected with Government of Uttar Pradesh. The appellant applied for the

unit under the impression that she was investing in government scheme.

In other words, respondent mislead and misrepresented to extract money from
the general public. In the circumstances, the terms and conditions of the
allotment letter, in a particular, Clause 6.2/6.3, which provides that after
allotment, if an applicant does not pay subsequent installment in time or
his/her allotment is terminated/forfeited due to non-payment of allotment
money or installments in time, then full registration amount shall be forfeited

and the balance amount, if any, shall be returned.

The impugned order, directing refund of the money after making deduction in
terms of Clause 6.2/6.3 of the terms and conditions of the brochure would
tantamount to unfair practice (Section 7) and perpetuate fraudulent
misrepresentation. The conduct of the respondent if permitted, would result in
unjust, fraudulent enrichment. Fraud and misrepresentation vitiates every
act/contract. The appellant allottee is entitled to refund of the entire amount

along with interest thereon. The question is accordingly answered.

In view thereof, the appeal succeeds and is allowed. The impugned order

dated 26.03.2020 is set aside and quashed.

The respondent is directed to refund Rs.35,000/- to the appellant along with
interest, there on, at MCLR+1 per cent within 45 days from date the order is
uploaded on the portal.



13. Cost of litigation is assessed at Rs.10,000/-, to be paid by the respondent

promoter to the appellant allottee.

Dated: 08.01.2026 (Rameshwar Singh) (Suneet Kumar)
Ranjeet/-



