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RESERVED JUDGMENT

BENCH-1
THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL,
AT
LUCKNOW.
APPEAL NO. 362/2019
Shruti Mittal & Amit Mittal Appellants.
Versus

1. U.P. Real Estate Regulatory Authority,
2. Uppal Chadha Hi-Tech Developers Pvt. Ltd.

3. Dilbird Real Home Private Ltd. ~ .................... Respondents.

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.
Hon’ble Mr. Rajiv Misra, Administrative Member.

The present appeal has been preferred by the Shruti Mittal and Amit
Mittal (hereinafter referred to as ‘the appellants’) against the order dated
16.09.2019 passed by the U.P. Real Estate Regulatory Authority, Gautam
Budh Nagar (hereinafter referred to as the ‘Regulatory Authority’) in
Complaint No. 11201825008 whereby the complaint of the appellants has

been rejected.

The facts of the case, in brief, as culled out from the memo of appeal, are
that the appellants made an application for allotment of residential plot
from respondent no. 2 in its project, namely “Wave City” situated at NH-
24 in and around villages Sadigpur/Khazipur, Naiphal, Bayana, Mehrauli,
Duriya and Shahpur Bamhaita, Tehsil and district Ghaziabad, possession
of which was not delivered by respondent no.2 in term of the allotment

agreed between the parties on 28.11.2011.

The respondent no. 2 offered allotment of a residential plot under Time
Linked Interest Free Installment Plan and entered into “Plot Allottee
Agreement” executed on 28.11.2011 in the name of appellant no. 1 after

having received the amount required therefor.
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Respondent no. 2 allotted a residential plot bearing no. 660 in Sector-3,
having an area of 200 sq.mtr. in layout plan of the “Wave City” at the
rate of Rs.8869.50p. per sq.mtr., amounting to Rs.17,.73,907.20p. as per
payment schedule mentioned in the agreement executed between the
parties on 28.11.2011 with a commitment to deliver the actual and
physical possession of the developed plot by 27.11.2014 in accordance
with the terms of the agreement dated 28.11.2011.

In addition to the aforesaid respondent no. 2 raised demand for Sub-
Station Charges together with service tax amounting to Rs.2,95,480/-
which was paid by the appellant on 29.04.2014.

With oblique motive respondent no.2, under an internal agreement with
respondent no. 3, without developing the plot allotted under aforesaid
agreement, issued offer of possession vide its letter dated 29.05.2014 and
raised demand for payment of electricity charges, gas connection, sewer
and storm water connection, water charges, data and voice charges, rain
water harvesting system charges, social club membership charges, P.L.
charges, additional peripheral development charges, conversion charges,
interest, administrative charges and IFMS charges together with other
charges mentioning therein that delay beyond 30 days will lead to further

interest, penalties and charges etc. thereon.

Despite repeated requests respondent no. 2 did not arrange site visit to
enable the appellants to check the development work, rather issued a
reminder-I of so called offer of possession dated 11.08.2014 whereby
respondent no. 2 threatened that if the demand so raised is not paid within
15 days, it will lead to holding of charges, penal interest apart from

cancellation of allotment.

The appellant having no other option had to pay the amount demanded

illegally by respondent nos. 2 and 3.

Respondent nos. 2 and 3, without fulfilling their obligations, after having
recovered the amount of Rs.27,45,843/- from the appellants, compelled
the appellants to sign indemnity bond cum undertaking, maintenance and
service agreement and a possession certificate dated 05.09.2014,

mentioning therein that the plot is in perfect condition and in order as per
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the attached demarcation plan. The position of the said plot was nothing

but like a farm land.

Respondent no. 2 executed a conveyance deed dated 05.09.2014 which
was registered in the office of Sub-Registrar 5", Ghaziabad at Bahi No.1,
Jild No. 4523 from page nos. 371 to 414 at serial no. 5887, in favour of
the appellants.

On 08.04.2018 when the appellants visited the site of allotted plot, they
found that the development was still incomplete for which respondent
nos. 2 and 3 were illegally raising bills for maintenance. The appellants
sent a letter/notice through registered post on 13.04.2018 which was
received by respondent nos. 2 and 3 on 17.04.2018 again on 17.09.2018
and lastly on 10.10.2018, but neither respondent no. 2 nor respondent no.

3 sent any reply thereof.

The appellants, being aggrieved of the act of respondent nos. 2 and 3,
preferred complaint before the Regulatory Authority on 27.11.2018 for
redressal of their grievances and the same was registered as Complaint

No. 11201825008.

The aforesaid complaint filed by the appellants was listed before the
Secretary of respondent no.1 on 28.01.2019 wherein respondent no. 2 put
in appearance and stated that the complaint was wrongly listed under the
heading of unregistered project as the project is registered under the Act
2016 having Project Id No. UPRERAPRJ3068, approved layout plan and
sanction letter of which are already uploaded on the official website and
after hearing the parties the Secretary of respondent no. 1 ordered
respondent no. 2 to upload other complete requisite documents
mentioned in the aforesaid order, by affording last opportunity and fixing

deadline 1.e. 31.01.2019.

Despite the aforesaid order of the Secretary of the Regulatory Authority,
respondent no. 2 did not comply the order dated 28.01.2019.

After perusal of the documents filed by the appellants and hearing the
parties respondent no. 1 ordered respondent no. 2 to file its written
statement, but despite several opportunities respondent no. 2 did not file

its written statement. On 25.07.2019 respondent no. 1 again ordered
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respondent no. 2 to file its written statement by the next date i.e.

16.09.2019.

On 16.09.2019 also respondent no. 2 did not file its written statement
before respondent no.l but respondent no. 1 without considering the
documents available on record, passed the impugned order dated
16.09.2019 which was uploaded on the official website of the Regulatory
Authority on 04.10.2019.

Project registration bearing project registration Id was obtained by
respondent no. 2 by misrepresentation and also without fulfilling the
mandatory requirements of law and procedure but respondent no. 1 failed

to consider the facts and approved the project of respondent no.2.

The appellants have challenged the impugned order dated 16.09.2019
passed by the Regulatory Authority on the following grounds:--

A.  The impugned order passed by respondent no. 1 is unlawful,
illegal, against the relevant law and prescribed procedure and as

such the same is not sustainable.

B.  Respondent no. 2 did not follow the provisions of Section 14 and
its project was approved in contravention of the law laid down by
Act 2016, as such the impugned order is arbitrary and against law

and is liable to be quashed.

C.  Project registration Id. UPRERAPRJ3068 is for an ongoing project
and as such the respondent no.1 arrived at a wrong conclusion and
as such the impugned order is against law and fact of complaint

and deserves to be quashed and set aside.

D.  Respondent no. 2 neither produced completion certificate during
hearing before respondent no. 1 nor uploaded its copy of official
website and as such the impugned order is against law and fact of

complaint and deserves to be set aside.

E.  Respondent no. 2 neither completed the development as per plan
nor uploaded the details of target achieved but respondent no. 1 did

not consider the facts and approved the project illegally and in an



arbitrary manner and as such the impugned order deserves to be set

aside.

Respondent no. 1 incorrectly opined that the project is complete in
all respect and possession of which has already been delivered to
appellant in accordance with law and as per condition of the
agreement, which is  incorrect being  against the
evidence/documents available on record and the finding of
respondent no. 1 is perverse, imaginary and the impugned order

passed on the basis of the same is not sustainable.

Respondent no. incorrectly opined that the appellants sought a
relief for refund of money which is incorrect being against the
evidence/documents available on record and the observations of
respondent no. 1 are perverse and imaginary and the impugned

order is not sustainable.

In the impugned order respondent no. 1 adjudged that the
appellants are not entitled for any relief which is against the

documentary evidence on record.

The respondent no. 1 approved registration of project Id
UPRERAPRJ3068 which was obtained by respondent no. 2 by
misrepresenting the information on the official website, which are
not in accordance with the provisions of the Act 2016 and as such

the same is liable to be revoked.

The respondent no. 1 failed to observe the provisions of Section

3,4,7,11,14,19,34,35,36,37 and 38 of the Act 2016.

Respondent no. 2 is running the project in contravention of

prescribed procedure provided under the Act 2016.

Respondent no. 1 failed to observe the obligations cast upon
respondent nos. 2 and 3 and disposed of the complaint against the

provisions of Section 38 of the Act 2016.

Respondent no. 1 failed to exercise its jurisdiction contained in

Sections 60 and 61 of the Act 2016.

The appellants have prayed for the following reliefs:--
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(1)

(ii)

(iii)

(iv)

v)

(vi)

(vii)

to call for the records, allow the appeal and set aside impugned

order dated 16.09.2019 passed by respondent no.1.

to order respondent no. 2 to complete the project in terms of

agreement dated 28.11.2011.

to quash the maintenance and service agreement illegally executed

by respondent no. 3 under the instruction of respondent no.2.

to direct respondent no. 2 to constitute a welfare association of the
allottee’s at the earliest and transfer the entire funds collected for
this purpose in its bank account which has been illegally recovered

by respondent no. 3.

to award interest on the deposited amount in terms of the

provisions contained in Section 19 of the Act 2016.

to order respondent no.l to take appropriate action against
respondent nos. 2 and 3 in accordance with the provisions
contained in the Act 2016 for violation of provisions contained in

the Act 2016.

to award compensation under Section 19 of the Act 2016 together

with cost of harassment.

Respondent no. 2 (Uppal Chadha Hi-Tech Developers Private Limited)

filed its objection/reply to the appeal and submitted that the appellants

applied for a plot in the project developed by respondent no. 2, namely

“Wave City” and on the request of the appellants the respondent no. 2

executed the sale deed of plot no. 660, area 200 sq.mtr. in favour of the

appellants on 05.09.2014 and on the same day respondent no. 2 handed

over the possession of the plot to the appellants.

The Regulatory Authority rightly passed the order dated 16.09.2019.

Since respondent no. 2 executed the sale deed and handed over the

possession of the plot to the appellants, therefore, nothing remains and

the complaint has rightly been rejected by the Regulatory Authority.

Respondent no. 2 received money as per agreement and schedule.

The project of respondent no. 2 is registered with UPRERA.
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The Regulatory Authority passed the order in accordance with law
looking to the fact that respondent no. 2 executed a sale deed and handed
over the possession of the plot to the appellants and the Regulatory
Authority did not commit any illegality, while passing the order dated
16.09.2019.

The Regulatory Authority passed the order after hearing the parties and
rightly rejected the complaint of the appellants and while doing so the
Regulatory Authority did not commit any illegality, therefore no occasion
arose to challenge the said order and no grounds are available to the
appellants to challenge the order dated 16.09.2019 and the grounds taken

by the appellants are false, baseless and not sustainable in any manner.

In the above mentioned facts and circumstances no case is made out and

the appeal filed by the appellant is liable to be rejected.

The appellants submitted their counter reply dated 27.01.2021 denying
the averments of the objection of respondent no. 2 and reiterating the
averments made in the memo of appeal. The contents relating to delivery
of possession of plot on 05.09.2014 are absolutely wrong and incorrect

and are specifically denied.

The impugned order is unlawful and against the true facts of complaint,

hence deserves to be set aside.

The possession of plot has not yet been delivered to the appellant as per

terms of agreement dated 28.11.2011.

Heard Sri Saghar Mehdi, learned counsel for the appellants and Sri Bal

Kishor Verma, learned counsel for the respondent.

On examination of the pleadings, record and submissions of learned

counsel for the parties the factual position is as under:--

8.1  In pursuance to the policy of the State Government to promote and
facilitate the private sector participation in development of Hi-tech
Township with world class infrastructure proposals were invited
from the developers in the State of U.P. and after selection by the
High Power Committee of the State Government respondent no. 2

was selected for development of the Hi-tech Township at NH24,
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near the town Ghaziabad in Uttar Pradesh and in pursuance to the
advertisement of the Project/Hi-tech Township under the name of
style of “Wave City” the appellants approached respondent no. 2
vide application dated 24.11.2011 for allotment of a residential
plot in the said project and in pursuance of the same respondent no.
2 allotted a residential plot No. 660 in Sector 3, admeasuring 200
sq. meters (approx 239.2 sq. yards)at the rate of Rs.8869.5 per sq.
meter and a Plot Allottee(s) Agreement was executed on
28.11.2011 with a commitment to deliver actual and physical
possession of the developed plot by 27.11.2014.

The appellants, in addition to the agreed price of the plot, on
demand of respondent no. 2, paid an amount of Rs.2,95,480/-
towards Sub-Station charges together with service tax. Offer of
possession was issued by respondent no. 2 vide letter dated
29.05.2014 raising various demands to be paid within 30 days and
on the insistence of respondent nos. 2 and 3 the appellants were
forced to sign indemnity bond-cum-undertaking-cum service
agreement and a possession certificate dated 05.09.2014
mentioning therein that the plot is in perfect condition and in order
as per the attached demarcation plan. The conveyance deed was
executed on 05.09.2014. The appellants visited the site of the plot
on 08.04.2014 and found that the development was still incomplete
for which the appellant nos. 2 and 3 were illegally raising bills for

maintenance.

The appellants sent a letter on 13.04.2018 to the respondent nos. 2
and 3 specifically mentioning therein that they have purchased a
park facing plot measuring 200 square meter (239.2 square yards)
in Kingwood Enclave in the project ‘Uppal Chadha Hi-Tech City
(Wave City) from developer M/S Uppal Chadha Hi-Tech
Developers Pvt. Ltd. and conveyance/sale deed was executed in
their favour on 05.09.2014 and the said developer has nominated
M/S Dilbird Real Home Private Limited, 33 Community Centre,
New Friends Colony, New Delhi as maintenance manager to carry
out the services of management, administration, preservation,

maintenance and upkeep of Wave City, supply of water, sever,
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storm drain, landscaping, scavenging, cleaning and also its
maintenance, repair and replacement, general watch and ward of
Wave City, conservancies services and street lights, its repairs and
maintenance, landscapes, parks and trees and its maintenance and
such other services for upkeep of Wave City.  During their visit
of site on 08.04.2018 they found that the said maintenance services
were not at all being provided for which maintenance charges have
been paid and as such no maintenance charges could be levied
unless the entire services are provided as per their satisfaction.
Respondent no. 2 was requested by the said letter dated 13.04.2018
to ensure that no charges towards maintenance have been debited

from their account.

The appellants once again wrote to respondents 2 and 3 vide letter
dated 17.09.2018 pointing out that at the time of booking of plot it
was claimed that a world class township with all facilities shall be
provided which includes roads, development of parks, club house,
gas pipeline, peripheral development, rain harvesting, sewer and
storm water connection, water connection, data and voice charges
etc. but to their utter surprise, even after lapse of so many years,
they have failed to provide all the facilities. The appellants further
raised the issue of payment of Rs.51667/- towards preferential
location charges, Club charges Rs.75000/- (GST Rs.9270/-), Gas
connection charges Rs.16,000/- (GST Rs.1187/-),  Peripheral
Development Charges Rs.2,03,320/-, rain water harvesting system
charges Rs.50,000/- (GST Rs.3708/-), Sewer and Storm Water
Connection charges Rs.20,000/- (GT Rs.1484/-), Data and Voice
charges Rs.36,000/- (GSTRs.4450/-) and water charges
Rs.15,000/- (GST Rs.1103/-) but the same are either not provided
or not connected. Occupancy Certificate of the Ghaziabad
Development Authority has also not been provided. Even roads
are not connected to their plot. Parks are not at all developed and
even agricultural activities are going on whereas huge charges in
lieu of park facing plot were levied. Most of the roads are not
connected and maintained at all. No club house exists. Peripheral

development is not connected, constructed and maintained.
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Rs.23,920/- (GST Rs.2957/-) has been charged towards
maintenance of security and Rs.57,408/- (GST Rs.7096/-) has been
charged towards advance maintenance , total Rs.91,381/- in favour
of respondent no. 3. As such in absence of all the facilities as
pointed out above the appellants required the respondents nos. 2
and 3 to refund all the above charges totaling Rs.488189/- levied
from the appellants by respondent no. 2 and Rs.91,381/- from
respondent no. 3 within 15 days along with 18% interest from the
date of payment till entire facilities described above along with
Occupancy Certificate of Ghaziabad Development Authority is
provided to the appellants. A compensation of Rs. 20,00,000/-
(rupees twenty lacs) was also claimed from respondents nos. 2 and
3. Lastly the appellants sent another letter dated 10.10.2018 to

respondent no. 3.

Aggrieved against not providing the amenities as per Plot Buyer(s)
Agreement the appellants approached RERA by means of
Complaint No. 11201825008 on 27.11.2018 specifically raising the
issue of delay in providing occupancy certificate and praying for
refund of Rs.488199/- and Rs.91381/- along with 18% interest for

not providing all claimed facilities even after lapse of four years.

The Regulatory Authority by means of order dated 16.09.2019,
taking into consideration the submission of the respondents nos. 2
and 3 regarding receipt of partial completion certificate on
15.07.2017 and providing possession to the appellants after
execution of conveyance deed on 05.09.2014, rejected the claim of
the appellants. The appellants, feeling aggrieved against non-
consideration of their claim by the Regulatory Authority,
approached this Tribunal challenging the order of the Regulatory
Authority and seeking refund of the amount taken by respondent
nos. 2 and 3 towards various facilities and maintenance etc. and
non compliance of the terms and conditions of the Plot Buyer(s)
Agreement dated 28.11.2011 and also seeking interest for violation
of obligations by respondents nos. 2 and 3, under the provisions of

the Act 2016.
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9. While hearing the appeal on 21.10.2021 our attention was drawn
by the learned counsel for the appellants towards the photographs
of the area in question (page 148 and 149 of the memo of appeal).
The perusal of the same reveals that there is no proper road,
electric wiring and the entire area is full of overgrown grass. A
specific query was made from learned counsel for the respondents
regarding amenities of the project where the plot in question is
situated, especially status of roads, drainage system, water supply
and electricity.. The learned counsel for the respondents gave no
response regarding facilities and amenities of the project area. He
submitted that conveyance deed of the plot in question was
executed and vacant possession was given to the appellants on the
request made by them and, therefore, there is no illegality and
perversity in the order of RERA and the appeal deserves to be

dismissed.

10. Before we proceed to examine the issue in the instant appeal, we
deem it proper to examine the provisions of Plot Buyer(s)
Agreement dated 28.11.2011. The relevant clauses of the same are

reproduced as under:--

CONSIDERATION FOR SALE OF PLOT AND RIGHTS THERETO
1. SALE PRICE

(a) That the ALLOTTEES(S) has applied for the ‘PLOT’ and
the DEVELOPER has with the consent of the
ALLOTTEE(S) allotted the ‘PLOT’ No. 660 in Sector 3
admeasuring 200 sq. meters (approx 239.2 sq yards) 2
approx. Rs. 8869.5 per sq. meter (Rs. 7416 per sq. yard)
(‘PLOT’) in the layout plan of the ‘WAVE CITY’, situated
along
NH-24, in an around villages Sadigpur/Khazipur, Naiphal,
Bayana, Mehruali, Duriya and Shahpur Bamhaita, Tehsil
and District Gaziabad, Uttar Pradesh.

(b) The agree price for the ‘PLOT’ is Rs. 17,73,907.20
(Rupees Seventeen lakh Seventy three Nine Hundred Seven
7 twenty paise only) (for short” Consideration”) payable
by the ALLOTTEE(S) in mode and manner detailed in
ANNEXURE, annexed herewith. The ALLOTTEE(S) has
seen, reviewed and accepted the payment plan provided in
ANNEXURE.
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(d)  That the cost of electric, sewer and water connection is not

1.2

1.3

1.4
1.5
1.6

included in the aforesaid price of the ‘PLOT’ and shall be
payable by the ALLOTTEE(S) in addition to price of
‘PLOT’. Further, the ALLOTTEE(S) shall pay on demand
to the DEVELOPER the amount to be determined at the
time of providing electric, sewer and water connection and
any other connection of a service which the DEVELOPER

may provide from the main lane along the road serving the
‘PLOT".

PREFERENTIAL LOCATION

The ALLOTTEE(S) agrees to pay the preferential location
charges (@ Rs. 216 per sq. yard (approx. Rs. 258.33 per sq.
meter) as applicable for preferential ‘PLOT’, which is included
in the aforementioned sale price (Clause 1.1(b).

INTERNAL DEVELOPMENT

That the above agreed price of the residential ‘PLOT’ covers
development of internal services such as laying of roads,
development of parks and landscapes, laying of water lines,
laying of sewer lines, laying of electrical HT/LT lines, laying of
storm water drain lines and erection of electrical sub-station
and to develop necessary civic services essential for a
convenient living.

PERIPHERAL/INFRASTRUCTURAL DEVELOPMENT
CHARGES

The ALLOTTEE(S) agrees to pay Peripheral/Infrastructural
development charges (@ Rs. 418.6 per sq. meter (Rs. 350 per
sq. yd.), which are not included in the aforementioned sale
price (Clause 1.1(b). Further, ALLOTTEE(S) specifically
agrees and understands that in case of any increase in
Peripheral/Infrastructural development charges or levy of any
other charges by the Government of other Statutory Authority
(ies) in future, the same shall be paid on pro-rate basis by the
allottee(s). Allottee(s) herein also agrees to pay the
proportionate External Electrification charges including but
not limited lying of cables, security deposits and/or any
ancillary cost/charges for making the provisions for
transmission of electricity from the main station to substation.
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These charges shall be paid by the Allottee(s) to the Developer
on demand.

OTHER CHARGES AS PER HI-TECH TOWNSHIP
POLICY

The terms and conditions contained in MOU entered between
the DEVELOPER and the Government of UP and other terms
and conditions of Hi-Tech Township Scheme will be applicable
on the ‘PLOT’ of land allotted to the ALLOTTEE(S) and it will
be the responsibility of the DEVELOPER to develop this Hi-
tech Township and to hand over the developed land to the
ALLOTTEE(S). However, in case of any charges which are
chargeable as per the Hi-Tech Township Policy (if any) in the
future for infrastructure or any other purpose, if any, then the
same shall be proportionately charged to the ALLOTTEE(S) at
the rates as may be decided by the Government. The
ALLOTTEE(S) shall pay directly, or if paid by the
DEVELOPER, then reimburse the DEVELOPER on demand
the Government rates, taxes or cesses, taxes of all and any kind
by whatever name called, levy of proportionate development
charges with regard to, but no limited state/national highways,
transport, irrigation facilities and power facilities, electricity
facilities/requirements, electricity distribution network/system,
metro cess etc., whether levied or leviable now or in future on
the ‘PLOT’ forming a part of the overall development or the
built up residential Complex/s and/or the Project(s)
constructed within the and/or the said ‘PLOT’ in isolation, as
the case may be, as assessable/applicable from the date of
application of the ALLOTTEE(S) and the same shall be borne
and paid by the ALLOTTEES(S).

MAINTENANCE CHARGES

a. The ALLOTTEES(S) gives its consent to enter into a
separate  Maintenance  Agreement  with  the
DEVELOPER or its nominated maintenance agency as
and when demanded by the DEVELOPER or its
nominated agency and the ALLOTTEE(S) agrees to
abide by all the terms and conditions as laid down in
the said Maintenance Agreement.

b. That the ALLOTTEE(S) of the ‘PLOT’ unconditionally
agrees and undertakes to pay necessary charges, from
the date when possession is offered to him/her/them, as
determined by the DEVELOPER or its nominated
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Maintenance Agency towards Maintenance of water
supply, electricity, parks, open spaces, roads, cleaning
and sweeping, street lights, sewer, storm drain etc. and
for maintaining various value added services until the
services are handed over to the respective government
agency(ies)/local body. The ALLOTTEE(S) shall
deposit with the DEVELPER a sum as decided by the
DEVELOPER by way of interest free security to ensure
timely payment of maintenance charges. The said
amount shall be payable by the ALLOTTEE(S) and will
be paid at the time when possession is offered or sale
deed is executed, whichever is earlier. However, the
maintenance charges shall become payable from the
date of offer of possession.

In terms of Hi-Tech Township Policy of Uttar Pradesh
Government, the installation of Solid Waste
Management Plant [SWMP], Sewer Treatment Plant
(STP) and 220 KVA power plants and distribution
systems and other mechanical plants and machinery
related to external services are being built and
maintained by the DEVELOPER or its nominated
agency. The ALLOTTEE(S) hereby agrees to pay the
upkeep/running maintenance charges for these services
and also if at some point of time these installations
require replacement, the cost of the same will be
proportionately paid by the ALLOTTEE(S) and with
other allottees/occupants within the WAVE HITECH
CITY township.

On examination of the pleadings, record and submissions of learned

counsel for the parties, we frame the following issues:--

(1)

2)

€)

Whether respondent no. 2 delivered possession of the plot in
question to the appellants on 05.09.2014 along with the amenities,
facilities and services mentioned in the Plot Buyer’s Agreement

dated 28.11.2011?

Whether respondent nos. 2 and 3 are justified in taking charges

under various heads including maintenance charges?

Whether the appellants are entitled to seek refund of the amount

taken by respondent nos. 2 and 3 towards various heads including
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maintenance charges in absence of amenities and maintenance to be

provided by them?

(4) Whether the order of the Regulatory Authority dated 16.09.2019
has been passed after examining the grievance/issues raised by the

appellants?

Issue no. 1 is related to the question as to whether respondent no. 2
delivered possession of the plot in question to the appellants on
05.09.2014 along with the amentities, facilities and services mentioned in
the Plot Buyer’s Agreement dated 28.11.2011 and whether the same are

required to be completed and provided by the Promoter/respondent.

In order to examine this issue we deem it proper to examine the
provisions of the Plot Buyer’s Agreement dated 28.11.2011. The
relevant provisions of the same have already been culled out and
mentioned in para 10 of this judgment, therefore we are not reproducing
the same. Clause 1.2 refers to the charges at the rate of Rs.216/- per
square yard (Rs.258.33 per sq.mtr.) payable by the allottee/appellants for

preferential location charges.

Clause 1.3 provides internal development such as laying of roads,
development of parks and landscapes, laying of water lines, laying of
sewer lines, laying of electrical HT/LT lines, laying of storm water drain
lines and erection of electrical sub-station and to develop necessary civic
services essential for a convenient living, for which the allottee is
required to pay. Under the heading ‘Maintenance Charges’ the allottee
has to pay the same from the date when possession is offered to him, as
determined by the developer or its nominated agency towards water
supply, electricity, parks, open spaces, roads, cleaning and sweeping,
street lights, sewer, storm drain etc. and for maintenance of various value
added services until the services are handed over to the respective
government agencies/local body as well as upkeep and installation of
Solid Waste Management Plant, Sewer Treatment Plant (STP), 220 KVA
power plant, distribution system and other mechanical plants and
machinery related to external services being built and maintained by the

developer or its nominated agency.
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12.3 On examination of the record and the issues raised by the appellants
before respondent no. 2 vide letters dated 13.04.2018, 07.09.2018 and
10.10.2018 we found that the appellants raised the issue about short
comings and deficiencies found by them on their visit of the site on
08.02.2018 and requested that no maintenance charges be levied unless
the entire services as per their satisfaction are provided and if any charges
have been deducted the same are unlawful and the same should be
credited to their account with interest immediately. The appellants vide
letter dated 17.09.2018 wrote to respondent nos. 2 and 3 mentioning
therein that at the time of booking it was claimed that world class
township with all facilities shall be provided which includes roads,
development of parks, club house, gas pipe line, peripheral development,
rain harvesting, sewer and storm water connection, water connection,
data and voice etc. but to their utter surprise even after lapse of so many
years the said facilities have not been provided whereas they have been
charged Rs.51667/- towards preferential location charges, Club charges
Rs.75000/- (GST Rs.9270/-), Gas connection charges Rs.16,000/- (GST
Rs.1187/-), Peripheral Development Charges Rs.2,03,320/-, rain water
harvesting system charges Rs.50,000/- (GST Rs.3708/-), Sewer and
Storm Water Connection charges Rs.20,000/- (GT Rs.1484/-), Data and
Voice charges Rs.36,000/- (GSTRs.4450/-) and water charges
Rs.15,000/- (GST Rs.1103/-). Even roads are not connected to their plot
and agricultural activities are going on. Most of the roads are not
connected, constructed and maintained at all. No club house exists.
Peripheral development is not connected, constructed and maintained.
The respondents have also charged Rs.23920/- (GST Rs.2957/-) as
maintenance security and Rs.57,408/- (GST Rs.7096/-) as advance
maintenance charges, total Rs.91,381/- in favour of respondent no. 3. A
request has been made to refund all the above charges totaling
Rs.4,88,189/- levied from the appellants in favour of respondent no. 2
and Rs. 91,381/- levied from the appellants in favour of respondent no. 3
within 15 days along with 18% interest from the date of payment till
entire facilities described above along with occupancy certificate of

Ghaziabad Development Authority is provided to them.
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12.4 Photographs of the area have also been placed on record at page 148 and

12.5

149 of the memo of appeal. The perusal of the same reveals that in the
entire area overgrown grass exists and the entire area lacks any

development.

The features, amenities and services advertized are mentioned in the
Brochure/Plot Buyer’s Allotment Letter of the Promoter/respondent
which are required to be provided by every promoter. The Hon’ble
Supreme Court in the case of Wg. Cdr. Arifur Rahman Khan and
Aleya Sultana and Ors. Vs. DLF Southern Homes Pvt. Ltd and Ors.
while examining the issue of non-fulfilling the promise and providing
features, amenities and services as mentioned in the brochure, vide para -

43 was pleased to observe as follows:-

“43. In other words, what the developer holds out as a defence is
that though there has been a failure on their part to provide
the amenities, the flat buyers have the benefit of facilities in
the surrounding area which has become urbanised. We
cannot agree with this line of submissions. The reply of the
developer seeks to explain the failure to construct the
facilities on the ground that the “existing population cannot
sustain these facilities” — a school, commercial complex and
health care facilities. This is a case involving an experienced
developer who knew the nature of the representation which
was being held out to the flat purchasers. Developers sell
dreams to home buyers. Implicit in their representations is
that the facilities which will be developed by the developer
will provide convenience of living and a certain lifestyle
based on the existence of those amenities. Having sold the
flats, the developer may find it economically unviable to
provide the amenities. The flat purchasers cannot be left in
the lurch or, as in the present case, be told that the absence
of facilities which were to be provided by the developer is
compensated by other amenities which are available in the
area. The developer must be held accountable to its
representation. A flat purchaser who invests in a flat does so

on an assessment of its potential. The amenities which the
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builder has committed to provide impinge on the quality of
life for the families of purchasers and the potential for
appreciation in the value of the flat. The representation held
out by the developer cannot be dismissed as chaff. True, in a
situation such as the present it may be difficult for the court
to quantify the exact nature of the compensation that should
be provided to the flat buyers. The general appreciation in
land values results in an increase in the value of the
investment made by the buyers. Difficulties in determining
the measure of compensation cannot however dilute the
liability to pay. A developer who has breached a clear
representation which has been made to the buyers of the
amenities which will be provided to them should be held
accountable to the process of law. To allow the developer to
escape their obligation would put a premium on false
assurances and representations made to the flat purchasers.
Hence, in factoring in the compensation which should be
provided to the flat buyers who are concerned in the present
batch of appeals, we would necessarily have to bear this

issue in mind.”

12.6 In view of the aforesaid analysis we are of the view that the respondent

13.

gave possession of the plot in question to the appellants on 09.04.2014
without providing assured amentities, facilities and services etc. Issue no.

(1) is decided accordingly.

In pursuance to issue No. (2) we are required to examine as to whether
respondent nos. 2 and 3 are justified in taking charges under various
heads including maintenance charges from the appellants. As per
provisions of Plot Buyer’s Agreement the appellants have been charged
for preferential location  charges, internal development charges,
peripheral and infrastructure development charges along with
maintenance charges, but while examining issue no. 1, we have come to
the conclusion that the amenities, facilities and services as indicated in
the Plot Buyer’s Agreement dated 28.11.2011 are not provided in its true
sense and without providing amenities, facilities and services even after

several years, despite taking charges from the appellants, is not justified
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on the part of respondents nos. 2 and 3. The respondents in their reply
did not give response to the allegations of the appellants, whereas before
approaching RERA, the appellants wrote to respondents nos. 2 and 3
regarding incomplete amenities, facilities and services but the
respondents even did not care to respond the letters of the appellants
dated 03.04.2018, 07.09.2018 and 10.10.2018 (page 129 to 140 of the

memo of appeal).

During the course of arguments on 21.10.2021 a specific query was made
from the respondents regarding the amenities of the project where the
plot in question is situated, specially status of roads, drainage system,
water supply and electricity. Learned counsel for the respondents gave
no response regarding the amenities, facilities and services in the project
area and submitted that conveyance deed has been executed and vacant
possession was given to the appellants. In absence of any response to the
cries of the appellants regarding amenities, facilities and services we hold
that taking charges under various heads including maintenance charges
from the appellants was not justified on the part of the respondents 2 and

3. Issue no. (2) is decided accordingly.

Vide Issue no. (3) we are required to examine whether the appellants are
entitled to seek refund of the amount taken by respondent nos. 2 and 3
towards various heads including maintenance charges in absence of
amenities and maintenance to be provided by them. In our considered
view, as far as the charges taken by respondents nos. 2 and 3 from the
appellants under various heads i.e. amenities, facilities and services,
instead of directing for refund, respondent nos. 2 and 3 are required to
provide the same as per Plot Buyer’s Agreement and the amount, if any,
charged towards maintenance is required to be adjusted from the date
actual and effective maintenance of the project area is done by

respondents nos. 2 and 3. Issue no. (3) is decided accordingly.

Issue no. (4) requires us to examine the order of the Regulatory
Authority as to whether the impugned order dated 16.09.2019 has been
passed after considering the grievances raised by the appellants. A
perusal of the impugned order dated 16.09.2019 reveals that it is a non-

speaking order. Only facts about partial completion -certificate,
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possession of the plot and execution of conveyance deed on 05.09.2014

have been mentioned while rejecting the complaint of the appellants.

The necessity of giving reason by a body or authority in support of its
decision came for consideration before the Supreme Court in several
cases. Initially the Supreme Court recognized a sort of demarcation
between administrative orders and quasi-judicial orders but with the
passage of time the distinction between the two got blurred and thinned
out and virtually reached a vanishing point in the judgment of the

Supreme Court in A.K. Kraipak v. Union of India, 1970 I SCR 45.

The Hon’ble Supreme Court vide judgments in the cases of Ravi
Yashwant Bhoir v. District Collector Raigad, (2012) 4 SCC 407, Sant
Lal Gupta vs. Modern Cooperative Grouop Housing Society Limited
(2010) 13 SCC 336; Kranti Associates Private Limited v. Masood
Ahmed Khan (2010) 9 SCC 496; Abdul Ghaffar v. State of Bihar,
(2008) 3 SCC 258 has expanded the horizon of natural justice and
reasons have been treated part of the natural justice. It has gone to the
extent in holding that reasons are heart and soul of the order. The absence
of reasons renders an order indefensible/unsustainable particularly when

it 1s subject to appeal/revision.

In Kranti Associates v. Masood Ahmed Khan, (2010) 9 SCC 496, the
Hon’ble Supreme Court after considering various judgments formulated

certain principles which are set out below:

“ a. In India the judicial trend has always been to record
reasons, even in administrative decisions, if such decisions
affect anyone prejudicially.

b. A quasi-judicial authority must record reasons in support
of its conclusions.

c. Insistence on recording of reasons is meant to serve the
wider principle of justice that justice must not only be done
it must also appear to be done as well.

d. Recording of reasons also operates as a valid restraint on
any possible arbitrary exercise of judicial and quasi-
judicial or even administrative power.
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e. Reasons reassure that discretion has been exercised by
the decision maker on relevant grounds and by disregarding
extraneous considerations.

f. Reasons have virtually become as indispensable a
component of a decision making process as observing
principles of natural justice by judicial, quasi-judicial and
even by administrative bodies.

g. Reasons facilitate the process of judicial review by
superior Courts.

h. The ongoing judicial trend in all countries committed to
rule of law and constitutional governance is in favour of
reasoned decisions based on relevant facts. This is virtually
the life blood of judicial decision making justifying the
principle that reason is the soul of justice.

i. Judicial or even quasi-judicial opinions these days can be
as different as the judges and authorities who deliver them.
All these decisions serve one common purpose which is to
demonstrate by reason that the relevant factors have been
objectively considered. This is important for sustaining the
litigants’ faith in the justice delivery system.

j. Insistence on reason is a requirement for both judicial
accountability and transparency.

k. If a Judge or a quasi-judicial authority is not candid
enough about his/her decision making process then it is
impossible to know whether the person deciding is faithful
to the doctrine of precedent or to principles of
incrementalism.

[. Reasons in support of decisions must be cogent, clear and
succinct. A pretence of reasons or ‘rubber-stamp reasons’ is
not to be equated with a valid decision making process.

m. It cannot be doubted that transparency is the sine qua
non of restraint on abuse of judicial powers. Transparency
in decision making not only makes the judges and decision
makers less prone to errors but also makes them subject to
broader scrutiny (See David Shapiro in Defence of Judicial
Candor (1987) 100 Harvard Law Review 731-737);.
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n. Since the requirement to record reasons emanates from
the broad doctrine of fairness in decision making, the said
requirement is now virtually a component of human rights
and was considered part of Strasbourg Jurisprudence. See
(1994) 19 EHRR 553 at 562 para 29 and Anya vs.
University of Oxford, 2001 EWCA Civ 405, wherein the
Court referred to Article 6 of European Convention of
Human Rights which requires, ‘“adequate and intelligent
reasons must be given for judicial decision.”

o. In all common law jurisdictions judgments play a vital
role in setting up precedents for the future. Therefore, for
development of law, requirement of giving reasons for the
decision is of the essence and is virtually a part of “Due
Process”.

15.4 The issue was again examined by the Hon’ble Apex Court in the
case or Maya Devi (Dead, through LRs.) Vs. Raj Kumar Batra
(Dead, through LRs), (2010) 9 SCC 486 and observed as under:-

“29. What then are safeguards against an arbitrary exercise of
power? The first and most effective cheque against any such
exercise is the well recognized legal principle that power can be
made only after due and proper application of mind. Application of
mind brings reasonableness not only to the exercise of power but to
the ultimate conclusion also. Application of mind in turn is best
demonstrated on disclosure of the mind and disclosure is best
demonstrated by recording reasons in support of the order of the

conclusion.

30. Recording of reasons in the cases were the order is subject to
further appeal is very important from yet another angle. An
appellate court or the authority ought to have the advantage of
examining the reasons that prevails with the court or the authority
making the order. Conversely, absence of reasons in an appellable
order deprives the appellate court or the authority of that
advantage and casts an onerous responsibility upon it to examine
and determine the question on its own. Appellant Court or the
authority in a given case decline to undertake any such exercise
and remitting the matter back to the lower Court of authority for a

fresh and reasoned order. That however, is not an inflexible rule,
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for an appellate court maid notwithstanding the absence of reasons
in support of the order under appeal before it examine the matter
on merits and finally decided the same at the appellate stage.
Whether or not the appellate court should remit the matter is
discretionary with the appellate court and would largely depend
upon the nature of the dispute, the nature and the extent of evidence
that may have to be appreciated, the complexity of the issues that
arises for determination and whether remand is going to result in
avoidable prolongation of the litigation between the parties the
remands are usually avoided if the appellate court is of the view

s

that it will prolong the litigation.’

The position of law that emerges from the decisions, mentioned above, is
that assignment of reasons is imperative in nature and the speaking order
doctrine mandates assigning the reason which is the heart and soul of the
decision and said reasons must be result of independent re-appreciation

of evidence adduced and documents produced in the case.

We are of the view that the Regulatory Authority was required to
examine the grievance raised in the complaint and decide the same by
framing issues. On due consideration we found that neither the facts
have been examined by the Regulatory Authority in the light of the
provisions of the Act 2016 and the Rules 2016 nor reasons have been
given and the complaint has been decided by a non-speaking order. Issue

no. (4) is decided accordingly.

In view of the aforesaid analysis we are of the considered view that the
Regulatory Authority has not examined the grievances raised by the
appellants in their complaint and the complaint of the appellants had been
rejected by the Regulatory Authority by a non-speaking order.
Therefore, while setting aside the impugned order dated 16.09.2019, we
remand the matter back to the Regulatory Authority to decide the
complaint of the appellants afresh after examining the material on record
and giving opportunity to the parties concerned in accordance with law,
within 30 days from the date of receipt of this order. The parties are
directed to appear before the Regulatory Authority on 04.04.2022.
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17. Registry is directed to communicate the copy of the order to the
Secretary, RERA, who will place the record of the complaint before the

concerned Bench on the date fixed.

(Rajiv Misra) (D. K. Arora)
Dated: March 15, 2022
Shakir



