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RESERVED JUDGMENT 
BENCH NO. 2 

 
THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL 

AT 
LUCKNOW 

 
1. APPEAL NO. 530 of 2022 

Amandeep Singh Khurana         ……Appellant 

Versus 

Elegant Infracon Pvt. Ltd.     …….Respondent 

2. APPEAL NO. 18/2023 
 
Sachinder Mohan Mehta           …..Appellant  
 

Versus 
 

Elegant Infracon Pvt. Ltd.     …….Respondent 

 

********************* 

Hon’ble Mr. Sanjai Khare, Judicial Member 
Hon’ble  Mr. Devindar  Singh Chaudhry, Technical Member 

 

1. Learned Regulatory Authority at Gautam Budh Nagar decided Complaint No. 

NCR144/06/75500/2021 (filed by allottee Sri Amandeep Singh Khurana) and 

Complaint No. NCR144/06/75513/2021 (filed by Sri Sachinder Mohan 

Mehta) vide composite order dated 15.11.2021. Learned Regulatory Authority 

passed following order:-  

(i) In the present cases, the request of the complainants for refund of the 

deposited amount along with interest is rejected. 

(ii) The complainants are advised to consider taking possession of the unit. 

In such a situation, the opposite party shall hand over possession of the 

units to the complainants by 30.04.2022 and shall ensure execution of 

the sale deed/registry in accordance with the rules after receiving the 

applicable stamp duty. 
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(iii) The opposite party shall ensure payment of delayed interest to the 

complainants on the amount deposited by them for the period from 

20.09.2017 till the date of receipt of O.C./C.C. (Occupancy 

Certificate/Completion Certificate) or the date on which possession is 

offered, whichever is later, at the rate of MCLR + 1%. This interest 

amount shall be adjusted against the amount payable at the time of final 

payment. If the interest amount exceeds the amount payable, the excess 

shall be refunded to the complainants. 

(iv) Keeping in view the force majeure period, no interest shall be 

calculated for the delay in the project from 25.03.2020 to 25.09.2020. 

Further, if during this period any amount was payable by the 

complainants as per the agreement or any overdues, no interest shall 

be payable on such amounts for this period. In the case of other 

complainants, delayed interest shall be calculated in accordance with 

the agreement as stated above. 

(v) The opposite party is directed that, as per Section 2(za)(i) of the RERA 

Act, 2016, if after the implementation of RERA any interest rate is 

charged by the promoter from the allottee due to default by the allottee, 

the same rate of interest shall also be payable by the promoter to the 

allottee in case of default by the promoter. Accordingly, the 

complainants shall also be liable to pay interest at the rate of MCLR + 

1% on delayed payments. If any amount has been charged from the 

allottee at a rate higher than this for delay after the implementation of 

RERA, then interest for the delayed period shall be calculated at that 

same higher rate. 

2. Above both complaints were filed by allottees regarding their allotted flats of 

the same project for refund of deposited amount along with 

interest/compensation, due to delay in project.  

3. On the consent of parties, both the appeals are being heard together as they 

are on similar facts and law. The facts of Appeal No. 530/2022 is being 

referred to as lead case for the sake of convenience.   

4. The facts, giving rise to the present appeal, briefly stated, is that the Appellants 

entered into a Builder Buyer Agreement with the Respondent on 13.01.2014 
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to purchase Flat No D – 1904 "Elegant Splendour", Plot No. - CP – GH – 05C, 

Tech Zone - 4, Greater Noida West, admeasuring 1153 Sq. Ft. As per clause 

18 of Builder Buyer Agreement dated 13.01.2014 (assured period of 

completion 36 + 6 months), respondent was to hand over possession of the 

unit by July 2017, including the six-month grace period. Respondent failed to 

complete the project by January 2017 and also failed to complete the same 

with 6 months grace period i.e. by July 2017. It is submitted that there is no 

structure as per terms of plan and also there is no sign of any construction 

activity at the site.  

4.1 Aggrieved by the acts of the Respondent/promoter, the Appellant/allottee filed 

Complaint No. NCR144/06/75500/2021 before the Regulatory Authority. 

Thereafter Regulatory Authority issued notice to the respondent and 

respondent filed a reply under the signature of their Counsel on 26.10.2021. 

Regulatory Authority relying upon the reply of respondent, specifically para 

9, passed the impugned order. In para-9 of the reply, respondent stated that 

respondent is completing the construction of the Project 'Elegant Splendour' 

in spite of various hurdles and delays and is following all the norms as per the 

guidelines of Real Estate (Regulation and Development) Act, 2016. It is 

submitted that the Respondent herein is moving forward towards completion 

of D Tower which is in question and the said milestone will be positively 

achieved by end of April 2022. 

4.2  It is submitted that the respondent had utterly failed to complete the project 

in the last 7 years, then it is beyond stretch of imaginations that the Respondent 

will complete the project in next 5 months, when project is still at the initial 

stage of construction with no structure or construction activity at the site. 

4.3 Feeling aggrieved by the order dated 15.11.2021, appellant filed a review 

application before the Regulatory Authority on 16.02.2022, wherein the 

Regulatory Authority rejected the review application of appellant vide order 

dated 14.03.2022 on the ground that the prayers entail substantive grounds, 

which are not permissible under Section 39 of RERA Act 2016. Hence, the 

present appeal has been preferred against the order 15.11.2021 passed by the 

Regulatory Authority.  

4.4 The learned counsel for the appellant submitted that Regulatory Authority 

failed to appreciate the issues in the complaint, namely, Issue No. 2, whether 
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the delay is due to force majeure conditions and Issue No. 3, whether the 

allottee is entitled to refund with interest. It is submitted that the force majeure 

invoked by the promoter is for the period commencing from 04.11.2019 to 

14.02.2020 on account of Hon'ble Supreme Court’s ban on construction and 

from 26.03.2020 to 25.09.2020 on account of COVID-19 pandemic. Above 

events fall after the promised date of completion i.e. 13.07.2017 (i.e. 36+6 

months from 13.01.2014), therefore, application of events, falling subsequent 

to expiry of the agreed date of completion of the project, for allowing the 

benefits of force majeure event to the promoter, is erroneous and arbitrary. 

4.5 It is further submitted that neither there is any allegation of default on the part 

of the allottee whatsoever, nor there is any proof of offer of possession along 

with occupancy certificate. The project is undisputedly at a very initial stage 

with no construction at the site/no visible towers, which is impossible to be 

completed even after another 24-36 months. The Promoter has not filed any 

proof or supporting attested affidavit that the project shall be handed over by 

April 2022 and, hence, presumption of the Regulatory Authority is erroneous 

and arbitrary that the project shall be handed over by April 2022, because in 

reality the project is not possible to be completed in another 24-36 months.  

4.6 It is submitted that while deciding the issue numbers 2 and 3 in Complaint No. 

NCR144/06/75500/2021, Ld. Authority arbitrarily and erroneously, ignored 

the admitted facts of delay in the present case and passed the impugned order 

dated 15.11.2022, which is liable to be set aside. 

5. Having been aggrieved from the impugned order dated  15.11.2022, the 

appellant has approached this Tribunal raising following grounds:- 

(i) Because deciding issue number 2 and 3 in the complaint 

NCR144/06/75500/2021, Ld. Authority arbitrarily and erroneous, 

surpassed the admitted facts of the present case and the impugned order 

liable to be set aside in view of the facts in issue mentioned hereinabove. 

(ii) Because the impugned order is erroneous on the ground that in the 

present case there is no allegation of default on the part of the allottee. 

(iii) Because impugned order is erroneous on the ground that in the present 

case there is no offer of possession along with completion certificate. 
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(iv) Because impugned order is erroneous on the ground that in the present 

case there is no likely of the project completion in another 24-36 

months. 

(v) Because impugned order is erroneous on the ground that in the present 

case till the date of filing of the Original Complaint there has been 

already delay of 47 months; hence, as per the scheme of RERA, the 

regulations made thereunder and the judicial precedents, the allottee is 

entitled to full refund and cannot be forced and bound to remain in the 

project merely based on unsubstantiated claim of handover by April 

2022. 

(vi) Because the principles laid down by the Hon'ble Supreme Court in Ireo 

Grace Realtech (P) Ltd. v. Abhishek Khanna, (2021) 3 SCC 241, 

wherein obligation of allottee to take possession has been upheld, and 

Chitra Sharma v. UOI Writ Petition (Civil) No. 744 of 2017, wherein 

refund was not permissible, decided on 09.08.2018, are distinguishable 

on facts and not applicable to the present case. 

6. The appellant has sought the following reliefs:- 

i. Pass and order to set aside order dated 15.11.2021 of Hon'ble 

UPRERA Authority. 

ii.     Pass an order directing the Respondent to refund an amount of Rs 

14,63,201/- (Rupees Fourteen Lakhs Sixty-Three Thousand Two 

Hundred One Only) paid by the Complainants to the Respondent 

towards Flat No D - 1904 "Elegant Splendour", Plot No. - CP – GH – 

05C, Tech Zone - 4, Greater Noida West, Uttar Pradesh along with 

18% interest per annum from the date of payment till realization; 

iii.  Pass an order to obtain a status report of completion of the project; 

iv.  Pass any other or further order(s) as this Hon'ble Forum may deem fit 

in the interest of justice and equity. 

7. The respondent has filed objections against the appeal and stated that due to 

slow development of the project and financial stress, the Respondent herein 

approached M/s Floral Realtech Pvt. Ltd. to develop, construct pending work 

of the project. For the same purpose, Joint Development Agreement dated 
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03.03.2022 was executed by and between the Respondent herein and M/s 

Floral Realtech Pvt. Ltd. An application dated 05.09.2022, which was 

submitted jointly by the Promoter, M/s Floral Realtech Pvt. Ltd. and the 

association of allotees, namely, 'Elegant Splendour Flat Buyers Welfare 

Association' and that the association had provided its consent for permitting 

the Promoter to carry out the remaining development work for the Project 

under the orders of the Authority so that the allottees of the project can get the 

possession of the houses. 

7.1 Vide order dated 22.12.2022, the Authority used its powers conferred upon it 

under section 8 of the RERA Act read with section 6 and 37 and other enabling 

provisions of the Act, the Rules and he Regulations made thereunder, and as 

per the principle laid down by the Hon'ble High Court in the Neelkamal 

Realtors and others vs the Union of India and others and in conformity with 

the State Government order dated 26.06.2020 stipulating the guidelines to be 

followed in such matters, and resolved to authorize the Promoter with consent 

of Association, to undertake the completion of the remaining development and 

the construction work of the project (comprising Phase I and Phase III) subject 

to various terms and conditions. As per Clause 18(A) of the agreement, the 

construction was to be completed by 36+6 months from the date of booking 

subject to Force Majeure conditions and/or subject to any other reasons 

beyond the control of the Developer. The Respondent is entitled to a 

reasonable extension of time for delivery of possession. 

7.2 In the event of unprecedented pandemic of COVIID-19 Government of India 

had imposed Complete Lockdown and as such construction on the project site 

could not be done. Considering the grave situation, the UPRERA has 

considered it as Force Majeure condition and granted six months’ time to 

complete the construction. As per the Agreement, in case of any Force 

Majeure conditions which may adversely affect the progress of the said 

project, no claim payable by way of damages/compensation shall lie against 

the Respondent herein. In the present matter, the progress at the project site 

was adversely affected by the stay order passed by Hon'ble National Green 

tribunal with respect to usage of ground water. The said matter was finally 

decided by Hon'ble National Green Tribunal after almost a year. The project 

being spread in vast area of land, the entire phase wise construction got 

delayed. Vide order dated 04.11.2019, the Hon'ble Supreme Court had also 
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banned construction activities throughout the Delhi NCR region in lieu of 

rising pollution levels. The said ban was then coupled with other stringent 

compliances and conditions to which the respondent had to comply with, in 

order to prevent penal actions that could have been imposed by the Hon'ble 

Apex Tribunal which further delayed the construction progress of the said 

project. The work at the site was obstructed due to the outbreak of COVID-

19 resulting in sealing of the area. Due to the said reason, the occupants living 

in constructed phases did not allow the labors to access the site even after the 

lockdown was revoked by Government of India and Uttar Pradesh. 

7.3 It is submitted that due to massive labor moving out of the project and being 

relocated to their respective hometowns, it took some more time to gather the 

labor to restart the work at the site. The reason for delay in handing over the 

possession to the allottees is also because of massive default by the allottees 

in making the payment of the installment which in turn has affected the 

progress of the project in its entirety. Furthermore, clause of the agreement 

expressly states that no claim can be raised on account of delay in delivery of 

possession in case of Force Majeure events. Therefore, in light of the 

aforementioned clause of the agreement, no amount of 

compensation/damages on account of alleged delay can be claimed by the 

Appellant herein as the same right to claim any compensation in this respect 

has been waived off by the buyer at the time of execution of flat buyer's 

agreement. 

7.4 It is submitted that the Regulatory Authority has passed a detailed and 

reasoned order only after perusing the documents on record and applying its 

mind. The impugned order clearly details the grounds taken by the appellant 

and the adjudication has been done by the Regulatory Authority on the basis 

of the true facts and circumstances after going through the entire record before 

them. It is stated that the grounds as mentioned by the Appellant are wrong 

false and denied and are not tenable in the eyes of law and as such the Appeal 

of the Appellant being devoid of merits, is liable to be dismissed.  

8. Heard learned counsel for the appellant Shri Siddharth Singh and Shri 

Pratyush Mishra and learned counsel for the respondent.   

9. In order to appreciate the controversy on the grounds, pleadings on record and 

submissions of parties, we deem it proper to frame the following question:-- 
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(i) Whether the project is delayed? 

(ii) Whether appellant-allottee has right to withdraw from a delayed project 

and claim for refund of deposited amount with interest? If yes, what 

rate of interest is required to be paid by the promoter to the allottee? 

(iii) Whether the impugned order dated 15.11.2021 is beyond the prayer and 

pleadings of complaint filed by the allottee? 

(iv) Whether impugned order dated 15.11.2021 suffers from any illegality 

and perversity? 

10. Vide Question No. (i), we are required to examine as to whether the project 

is delayed? 

10.1 It is admitted fact that appellant allottee Mr. Amandeep Singh Khurana 

(Appeal No. 530/2022) entered into an agreement with the respondent 

promoter on 13.01.2014 to purchase a Flat No D – 1904 in "Elegant 

Splendour", Phase-1 project for total consideration of Rs. 39,72,642. As per 

para 18(a) of the agreement, assured period of completion was 36 + 6 months 

subject to force majeure. Therefore, possession of allotted unit was to be 

delivered on or before 13.07.2015 (including grace period).  

10.2 Likewise, appellant-allottee Mr. Sachinder Mohan Mehta (Appeal No. 

18/2023) entered into an agreement with respondent promoter on 17.12.2014 

to purchase Flat No. D-2001, area 1153 sq. ft. in "Elegant Splendour", Phase-

1 project for total consideration of Rs. 39,72,642/-. As per para 18(a) of 

Agreement, assured period of completion was 36+6 months, subject to force 

majeure. Therefore, possession of allotted unit was to be delivered on or 

before 17.06.2017 (including grace period).  

10.3 No OC/CC has been filed/uploaded by the promoter regarding completion of 

project within assured period of completion mentioned in BBA. It has been 

submitted on behalf of the respondent promoter that project could not be 

completed in time due to the following force majeure conditions:- 

 (i) The progress at the project site was adversely affected by the stay 

order passed by Hon'ble National Green tribunal with respect to 

usage of ground water. The said matter was finally decided by 

Hon'ble National Green Tribunal after almost a year. The project 
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being spread in vast area of land, the entire phase wise construction 

got delayed. 

 (ii) Vide order dated 04.11.2019, the Hon'ble Supreme Court had also 

banned construction activities throughout the Delhi NCR region in 

lieu of rising pollution levels. The said ban was then coupled with 

other stringent compliances and conditions to which the respondent 

had to comply with, in order to prevent penal actions that could have 

been imposed by the Hon'ble Apex Tribunal which further delayed 

the construction progress of the said project. 

 (iii) The work at the site was obstructed due to the outbreak of 

COVID-19 resulting in sealing of the area. Due to the said reason, 

the occupants living in constructed phases did not allow the labors to 

access the site even after the lockdown was revoked by Government 

of India and Uttar Pradesh. 

10.4 None of the force majeure event mentioned by the promoter falls within the 

assured 36 + 6 months period of completion, which ended on July, 2017. 

Therefore, promoter cannot get the benefit of an force majeure event occurred 

after the date of completion. The delay is solely attributable to the 

respondent/promoter.  

10.5 Respondent promoter has uploaded two inspection reports of project dated 

12.01.2022 and 28.12.2022 on RERA Portal. These inspection reports 

mention progress of Tower E, F, G, H only, while allotted units of appellants 

are situated in Tower ‘D’. It has been specifically mentioned on page no. 3 of 

the inspection report dated 12.01.2022 that work in Tower, namely, A, B, C, 

D has not been even started till date. Promoter has not filed/uploaded any 

OC/CC regarding completion of Tower-D of the project, which substantiates 

that promoter could not complete the project within assured time period of 42 

months (including grace period) mentioned in clause 18(a) of Agreement. 

Therefore, admittedly, project is delayed.  

10.6 Question No. (i) is answered accordingly.  

11. Vide Question No. (ii), we are required to examine as to whether appellant-

allottee has right to withdraw from a delayed project and claim for refund of 
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deposited amount with interest? If yes, what rate of interest is required to be 

paid by the promoter to the allottee. 

11.1  In order to examine the first part of the issue/question we proceed to examine 

the relevant provisions of the Act.  The Real Estate (Regulation & 

Development) Act, 2016 has been enacted to establish the Real Estate 

Regulatory Authority for regulation and promotion of the real estate sector 

and to ensure sale of plot, apartment or building, as the case may be, in an 

efficient and transparent manner and to protect the interest of consumers in 

the real estate sector. The Real Estate (Regulation & Development) Act, 2016 

delineates functions and duties of promoter in Chapter 3, and rights and duties 

of allottees in Chapter 4.  

11.2    Perusal of the statement of objects and reasons of the Act of 2016 makes it 

clear that the Real Estate Sector had been largely unregulated and the 

Consumer Protection Act, 1986 was not adequate to address all the concerns 

of the buyers in the Real Estate Sector, and therefore the present Act of 2016 

has been promulgated with a view to protect the interests of the consumers in 

the Real Estate Sector and to ensure greater accountability towards consumers 

and to significantly reduce frauds and delays.  

11.3   The Act spells out the obligations of the Promoter of a real estate project and 

the consequences if the Promoter fails to fulfill those obligations. Some of 

those obligations are enumerated in Section 11,12,13 and 18 of the Act. 

11.4   A plain reading of Section 11 and 12 of the RERA Act 2016 reveals that a 

promoter has an obligation and responsibility towards the allottees in terms of 

the Agreement for Sale. The promoter is also responsible for obtaining the 

C.C. and/or O.C. from the Competent Authority, as well as for execution of 

the registered conveyance deed in favour of the allottees within the time 

period agreed and assured in allotment/agreement. Section 13 imposes 

responsibilities on the promoter to indicate the payment schedule for the 

allottees as well as the date on which possession of the apartment is to be 

handed over to the allottees. 

11.5   Section 18 deals with the issue of return of amount and compensation, the 

relevant portion of Section 18(1) is extracted as follows:- 
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“Section 18- Return of amount and compensation –(1) If the 

promoter fails to complete or is unable to give possession of an 

apartment, plot or building,– 

(a) in accordance with the terms of the agreement for sale or, as the 

case may be, duly completed by the date specified therein; or 

(b) due to discontinuance of his business as a developer on account 

of suspension or revocation of the registration under this Act or 

for any other reason, 

he shall be liable on demand to the allottees, in case the allottee 

wishes to withdraw from the project, without prejudice to any 

other remedy available, to return the amount received by him in 

respect of that apartment, plot, building, as the case may be, with 

interest at such rate as may be prescribed in this behalf including 

compensation in the manner as provided under this Act : 

Provided that where an allottee does not intend to withdraw from 

the project, he shall be paid, by the promoter, interest for every 

month of delay, till the handing over of the possession, at such rate 

as may be prescribed.” 

Section 18(1) of the Act provides that if an allottee wishes to withdraw 

from the project on the ground that the promoter has failed to complete or is 

unable to give possession of the property in accordance with the agreement 

for sale within the date specified therein, or due to discontinuance of the 

promoter's business on account of suspension or revocation of its registration 

or for any other reason, then the promoter shall return the amount received 

from the allottee in respect of that property with interest and compensation, 

on the allottee's demand. Further, if an allottee does not wish to withdraw 

from the project, he shall be paid by the promoter interest for every month 

of delay till the handing over of the possession, at such rate as may be 

prescribed. 

As per the provisions of Section 18 of the Act, the option of either 

withdrawing from the project or staying in the project remains only with the 

allottee.The intent of the legislature is quite clear that the right of exercising 

the option of either staying in the project or for withdrawing from it is 
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unqualified and if the option is availed by the allottee to withdraw from the 

project, the money deposited by the allottee has to be refunded by the 

promoter along with interest at such rate as may be prescribed. Allottee has 

unqualified right under Section 18(1) of Act 2016, either to withdraw from 

the delayed project or to remain in the project. If allottee opts to withdraw 

from a delayed project then allottee has right to claim refund of deposited 

amount with interest at the prescribed rate, including compensation. Now 

law is settled that Regulatory Authority has foundation to grant refund with 

interest while jurisdiction to grant compensation lies with Adjudicating 

Officer.   

11.6 Section 19 deals with the Rights and Duties of allottees.  Sub-section (4) is 

relevant for the present case and the same is reproduced hereinbelow:-- 

 “19. Rights and duties of allottees.— 

 (1) ……………………….. 

 (2)………………………... 

 (3)……………………….. 

 (4) The allottee shall be entitled to claim the refund of amount paid 
along with interest at such rate, as may be prescribed and 
compensation in the manner as provided under this Act, from the 
promoter, if the promoter fails to comply or is unable to give 
possession of the apartment, plot or building, as the case may be, in 
accordance with the terms of agreement for sale or due to 
discontinuance of his business as a developer on account of 
suspension or revocation of his registration under the provisions of 
this Act or the rules or regulations made thereunder.” 

11.7  Rule 9.1(i) and 9.2(i)(ii) of RERA Act 2018 is extracted as below: 

 9.1(i) Promoter fails to provide ready to move in possession of the 

(Apartment/Plot) to the Allottee within the time period specified in Para 7.1 

or fails to complete the Project within the stipulated time disclosed at the 

time of registration of the Project within the Authority. For the purpose of 

this Para, ‘ready to move in possession’ shall mean that the apartment shall 

be in a habitable condition which is complete in all respects including the 

provision of all specifications, amenities and facilities, as agreed to between 

the parties, and for which occupation certificate and completion certificate, 

as the case may be, has been issued by the competent authority. 
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 9.2(i) Stop making further payments to Promoter as demanded by the 

promoter. If the Allottee stops making payments, the Promoter shall correct 

the situation by competing the construction milestones and only thereafter 

the Allottee be required to make the next payment without any interest; or 

 9.2(ii) The Allottee shall have the option of terminating the Agreement in 

which case the Promoter shall be liable to refund the entire money paid by 

the Allottee under any head whatsoever towards the purchase of the 

apartment, along with interest at the rate equal of MCLR (Marginal Cost of 

Lending Rate) on home loan of State Bank of India+1% unless provided 

otherwise under the Rules within forty five days of receiving the termination 

notice:  

11.8. From the conjoint reading of these provisions, it is evident that if the 

Promoter/developer fails to fulfill his obligations to hand over the possession 

as per terms of the agreement, the allottee is entitled to withdraw from the 

project and claim refund, along with interest and compensation. 

11.9  The Hon’ble Bombay High Court in the case of Neelkamal Realtors 

Suburban Pvt. Ltd. Vs. Union of India decided on 06.12.2017 was pleased 

to observe in:- 

“……The plain language of Section 18(1)(a) shows that if the 

promoter fails to complete or is unable to give possession of an 

apartment, plot or building in accordance with the terms of the 

agreement for sale or, as the case may be, duly completed by the 

date specified therein, he would be liable to return the amount 

received by him together with interest including compensation. In 

case the allottee does not intend to withdraw from the project, the 

promoter is liable to pay interest for every month’s delay till 

handing over of possession. The purpose of Section 18(1)(a) is to 

ameliorate the buyers in real estate sector and balance the rights of 

all the stake holders. The provisions of RERA seek to protect the 

allottees and simplify the remedying of wrongs committed by a 

promoter. …….” 

11.10  Hon’ble Supreme Court in Civil Appeal No. 62 of 2021 M/S Nexgen 

Infracon Pvt. Ltd. Vs. Manish Kumar Sinha and another vide judgment 
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dated 11th January, 2021, while examining the issue of non-willingness of 

the allottee to take possession of the apartment and his willingness to be 

satisfied in taking refund of the amount deposited by him with interest at 

such rate as may deem appropriate by the Court, pleased to observe that “we 

see no reason to take a different view in respect of the entitlement of the 

respondents to seek refund of the amount deposited  by them.  We, therefore, 

hold that the respondents were justified in seeking refund.” 

11.11 Further, in terms of Sub-Section 5 of Section 4 of the U.P. Apartments Act 

2010, “an apartment may be transferred by the promoter to any person only 

after obtaining the completion certificate from the prescribed sanctioning 

authority concerned as per building bye-lays.”  

11.12 Answer to question no. (i) clarifies that evidently, there is a delay in 

completion of the Project/Tower ‘D’, in which the flat in question was 

allotted to the appellant. The allottee has rightly stopped further payment 

regarding consideration amount as per rule 9.2, 9.3 of RERA Rules 2018. 

Allottee cannot be said to be on default in such circumstances of apparently 

and admittedly delayed project. The delay is solely attributable to the 

respondent/promoter and allottee cannot be bound to take possession of the 

Unit/Flat. Allottee has unqualified right to withdraw from a delayed project 

and to claim for the refund of deposited amount with interest, including 

compensation under Section 18(1) of RERA Act, 2016.  

11.13  On the basis of the aforesaid analysis we are of the considered view that the 

claim of the allottee/appellant for seeking refund of his deposited amount 

along with interest on account of delay in completion of the Project/handing 

over of possession of the allotted Unit/Flat is in consonance with the 

provisions of Section 18 of the Act, 2016. The first part of question no. (ii) 

is answered accordingly. 

11.14  Now we proceed to examine the second part of question no. (ii) regarding 

rate of interest required to be paid by the promoter to the allottee in case of 

delay in possession or the rate of interest while refunding the deposited 

amount on account of delay in completion of the project. The U.P. 

Government framed "Uttar Pradesh Real Estate (Regulation and 

Development) (Agreement for Sale/Lease) Rules, 2018" (hereinafter 

referred to as Rules, 2018), wherein under Rule 9.2(ii) and 9.3(i), the rate of 
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interest payable by the promoter or by the allottee respectively are defined 

in case of default by either of the party. These Rules are extracted below :-  

Rule 9.2(ii) 

The Allottee shall have the option of terminating the 

Agreement in which case the Promoter shall be liable to refund 

the entire money paid by the Allottee under any head whatsoever 

towards the purchase of the apartment, along with interest at the 

rate equal to MCLR (Marginal Cost of Lending Rate) on home 

loan of State Bank of India + 1% unless provided otherwise under 

the Rules, within forty-five days of receiving the termination 

notice:  

Provided that where an Allottee does not intend to withdraw 

from the Project or terminate the Agreement, he shall be paid, by 

the Promoter, interest at the rate prescribed in the Rules, for every 

month of delay till the handing over of the possession of the 

Apartment/Plot, which shall be paid by the Promoter to the 

Allottee within forty-five days of it becoming due. 

 Rule 9.3 

The Allottee shall be considered under a condition of 

Default, on the occurrence of the following events : 

(i) In case the Allottee fails to make payments for 2(two) 

consecutive demands made by the Promoter as per the Payment 

Plan annexed hereto, despite having been issued notice in that 

regard the Allottee shall be liable to pay interest to the promoter 

on the unpaid amount at the rate equal to MCLR (Marginal Cost 

of Lending Rate) on home loan of State Bank of India + 1% unless 

provided otherwise under the Rules. The Promoter must not be in 

default to take this benefit.  

11.15   On examination, we find that these Rules-2018 notified by U.P. Government 

are in consonance with the definition of interest as provided in Section 2(za) 

of the Act, in as much as that the interest chargeable from the allottee by the 

promoter, in case of default in payment as per demand, is equal to the rate of 
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interest which the promoter is liable to pay to the allottee, in case of 

default/delayed possession on the part of promoter. Therefore, promoter is 

required to refund the deposited amount along with interest @ MCLR+1%. 

11.16 Question No. (ii) is answered accordingly.  

12. Vide Question No. (iii), we are required to examine, as to whether the order 

passed by the Regulatory Authority is beyond the pleadings and prayers of 

the complainant (allottee). 

12.1 It has been submitted by the counsel of both allottees that allottee filed 

complaint under Section 18 of RERA Act 2016 for the refund of deposited 

amount with interest against promoter due to inordinate delay in the project. 

12.2   The issues of pleading, prayer & mounding of reliefs have been examined 

time & again by Hon'ble Supreme Court as well as by the Judicial Forums 

holding therein that the rights of the parties stand crystallized on the date of 

institution of the proceeding and no party should be permitted to travel 

beyond the pleadings & prayer. 

12.3 In the case of Krishna Priya Ganguly and Anr. vs. University of Lucknow 

and Ors. reported in 1984 SCC 307, the Hon’ble Supreme Court pleased to 

observe that a court cannot go a step further and grant the relief which the 

petitioner did not ask for, and held:- 

“We do not see any proper material for this conclusion to which the 
High Court has suddenly jumped apart from the fact that 
admissions were not to be given by the High Court according to its 
own notions. 

Finally, in his own petition in the High Court, the respondent had 
merely prayed for a writ directing the State or the college to 
consider his case for admission yet the High Court went a step 
further and straightaway issued a writ of mandamus directing the 
college to admit him to the M.S. course and thus granted a relief to 
the respondent which she herself never prayed for and could not 
have prayed for.” 

12.4  The Hon’ble Supreme Court in the case of Bachhaj Nahar vs Nilima Mandal 

&Ors; reported in (2008) 17 SCC 491,was pleased to observe that a Court 

cannot make out a case not pleaded. The Court should confine its decision to 

the question raised in pleadings. Nor can it grant a relief which is not claimed 

and which does not flow from the facts and the cause of action alleged in the 

plaint. 
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12.5 In Om Prakash vs. Ram Kumar (1991) 1 SCC 441, the Supreme Court 

observed:- 

“A party cannot be granted a relief which is not claimed, if the circumstances 

of the case are such that the granting of such relief would result in serious 

prejudice to the interested party and deprive him of the valuable rights under 

the statute.” 

12.6 In Shiv Kumar Sharma Vs. Santosh Kumari(2007) 8 SCC 600 the Apex Court 

observed that the appellate court had no power to grant relief not prayed for in 

the suit. 

12.7 The issue was again examined by the Hon’ble Supreme Court in the case of 

Bharat AmratlalKothari  andAnr. Vs. DosukhanSamadkhan Sindhi and Ors.; 

(2010) 1 SCC 234 and the Hon’ble Supreme Court in paras 29 and 30 of the 

judgment was pleased to examine and observe that “normally the Court will 

grant only those reliefs specifically prayed for by the petitioner”. 

12.8 The Hon'ble Supreme Court inCivil Appeal No. 973 of 2007 Manohar Lal (D) 

by Lrs. Vs. Ugrasen (D) by Lrs. &Ors. (decided on 03.06.2010) while examining 

the issue, whether the court can grant relief which had not been asked for, was 

pleased to observe that the court cannot grant relief which has not been 

specifically prayed by the parties. Relevant para nos. 29 to 33 are extracted as 

follows:- 

  “29.  In Messrs. Trojan & Co. Vs. RM.N.N. Nagappa Chettiar AIR 1953 SC 

235, this Court considered the issue as to whether relief not asked for by a 

party could be granted and that too without having proper pleadings. The 

Court held as under:- 

“It is well settled that the decision of a case cannot be based on grounds 

outside the pleadings of the parties and it is the case pleaded that has to 

be found. Without an amendment of the plaint, the Court was not entitled 

to grant the relief not asked for and no prayer was ever made to amend 

the plaint so as to incorporate in it an alternative case.” 

“30.A similar view has been re-iterated by this Court in Krishna Priya 

Ganguly etc. Vs. University of Lucknow &Ors. etc. AIR 1984 SC 186; and 
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Om Prakash &Ors. Vs. Ram Kumar &Ors., AIR 1991 SC 409, observing that 

a party cannot be granted a relief which is not claimed.” 

“31.Dealing with the same issue, this Court in Bharat Amratlal Kothari Vs. 

Dosukhan Samadkhan Sindhi &Ors., AIR 2010 SC 475 held: 

 “Though the Court has very wide discretion in granting relief, the court, 

however, cannot, ignoring and keeping aside the norms and principles 

governing grant of relief, grant a relief not even prayed for by the 

petitioner.” 

“32. In Fertilizer Corporation of India Ltd. &Anr. Vs. Sarat Chandra Rath 

&Ors., AIR 1996 SC 2744, this Court held that “the High Court ought not to 

have granted reliefs to the respondents which they had not even prayed for.” 

“33. In view of the above, law on the issue can be summarised that the Court 

cannot grant a relief which has not been specifically prayed by the parties.” 

12.9 The Hon'ble Supreme Court in Civil Appeal No. 4887 of 2014 (Arising out of 

SLP (C) No 22742 of 2005) with Civil Appeal No. 4888 of 2014 (Arising out of 

SLP (C) No 22772 of 2005) Gaiv Dinshaw Irani &Ors. Vs. Tehmtan Irani &Ors. 

(decided on 25.04.2014) while examining the issue, whether the High Court 

taking note of the subsequent events can mould a relief, observed in para nos. 34 

that in ordinary course of litigation, the rights of parties are crystallized on the 

date the suit is instituted and only the same set of facts must be considered. 

However, in the interest of justice, a court including a court of appeal under 

Section 96 of the Code of Civil Procedure is not precluded from taking note of 

developments subsequent to the commencement of the litigation, when such 

events have a direct bearing on the relief claimed by a party or one the entire 

purpose of the suit the Courts taking note of the same should mould the relief 

accordingly. 

12.10 The object and purpose of pleadings and issues is to ensure that the litigants come 

to trial with all issues clearly defined and to prevent cases being expanded or 

grounds being shifted during trial. Its object is also to ensure that each side is 

fully alive to the questions that are likely to be raised or considered so that they 

may have an opportunity of placing the relevant evidence appropriate to the issues 

before the Court for its consideration. Pleadings made in a case lead to framing 
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of issues to be examined by the Courts. Further when the facts necessary to make 

out a particular claim, or to seek a particular relief, are not found in the plaint, the 

Court cannot focus the attention of the parties, or its own attention on that claim 

or relief, by framing an appropriate issue. No party should be permitted to travel 

beyond its pleadings and the Courts are to avoid making out a case not pleaded. 

12.11 Similarly, when there is no prayer for a particular relief and no pleadings to 

support such a relief, and when defendant has no opportunity to resist or oppose 

such a relief, if the court considers and grants such a relief, it will lead to 

miscarriage of justice. Thus it is said that no amount of evidence, on a plea that is 

not put forward in the pleadings, can be looked into to grant any relief. 

12.12  Admittedly, both Allottees filed their respective complaints for refund of 

deposited amount along with interest due to delay in project. It is our considered 

view that the Regulatory Authority had passed the impugned order directing the 

promoter to give possession of the plot to the allottees without appreciating the 

pleading & prayer of the allottee, in other words the impugned directions for 

giving possession to the allottee is beyond the pleading and relief sought by the 

Allottees.  The Regulatory Authority in the name of moulding relief passed orders 

against and contrary to the prayer of the allottee/appellant, which is also against 

the object and spirit of the provisions of Section 18 as well as other provisions of 

the Act, 2016. It is the unqualified statutory right of the allottee under Section 

18(1) of RERA Act 2016, either to remain in the delayed project or to exit from 

the delayed project. Further while deciding a complaint the administrative 

functions of the Regulatory Authority provided in Sections 32 and 34 of the Act, 

2016 cannot be clubbed and complaint ought to have been decided on its merit 

after examining the pleading and prayer.   

12.13 Question no. (iii) is answered accordingly. 

Answer to Question No. (iv) 

13. Answer to question no. (i) clarifies that project of promoter is admittedly and 

undoubtedly delayed. Answer to question no. (ii) clarifies that allottee has 

unqualified right under Section 18(1) of RERA Act 2016 to withdraw from a 

delayed project and claim for refund of deposited amount from promoter on 

prescribed rate of interest @ MCLR+1% from the date of deposit till the actual 

date of payment. Answer to question no. (iii) clarifies that learned Regulatory 

Authority has passed the impugned order dated 15.11.2021 beyond prayers 
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and pleadings. Learned Regulatory Authority has failed to appreciate the 

unqualified statutory right of allottee under Section 18(1) of the RERA Act 

2016 to withdraw from the delayed project and claim for the refund of 

deposited amount with interest and without any deduction. Learned 

Regulatory Authority also failed to appreciate that an allottee cannot be 

compelled to wait for delivery of possession in delayed project if allottee is 

seeking relief of refund with interest in delayed project under Section 18(1) 

of RERA Act, 2016.  Therefore, impugned order dated 15.11.2021 passed by 

the learned Regulatory Authority suffers from illegality and perversity.  

13.1 Question no. (iv) is answered accordingly.  

14. On the basis of the above analysis and discussions, we are of the considered 

view that Appeal No. 530/2022 (Amandeep Singh Khurana Vs. Elegant 

Infracon Pvt. Ltd.) and Appeal No. 18/2023 (Sachinder Mohan Mehta Vs. 

Elegant Infracon Pvt. Ltd.) are liable to be allowed and impugned composite 

order dated 15.11.2021 passed by the learned Regulatory Authority is liable 

to be set aside.  

15. Appeal No. 530/2022 (Amandeep Singh Khurana Vs. Elegant Infracon Pvt. 

Ltd.) and Appeal No. 18/2023 (Sachinder Mohan Mehta Vs. Elegant Infracon 

Pvt. Ltd. are allowed by passing the following directions: 

(i) The impugned composite order of the Regulatory Authority dated 

15.11.2021  passed in Complaint No. NCR144/06/75500/2021 (filed by 

allottee Sri Amandeep Singh Khurana) and Complaint No. 

NCR144/06/75513/2021 (filed by Sri Sachinder Mohan Mehta), is set 

aside and quashed.   

(ii) Promoter is directed to refund the entire deposited amount to allottee of 

Appeal No. 530/2022 and Appeal No. 18/2023 with interest @ 

MCLR+1% from the date of deposit till the date of payment without 

any deduction.   

(iii) Promoter is directed to comply the order within 45 days.  

 

Dated: 10/02/2026            (Devindar Singh Chaudhry)                 (Sanjai Khare) 
Tanveer/- 


