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APPEAL NO. 404/2022

Tarannum Parveen. .l Appellant.

Versus

M/s OmaxeLtd. ... Respondent.

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.
Hon’ble Mr. Kamal Kant Jain, Technical Member.

The present appeal has been preferred by Ms. Tarannum Parveen

(hereinafter referred to as ‘the appellant’) under Section 44 (1) of the Real

Estate (Regulation and Development) Act 2016 (hereinafter referred to as
‘the Act 2016”) against the order dated 25.05.2022 passed by the U.P. Real

Estate Regulatory Authority, Lucknow (hereinafter referred to as the
‘Regulatory Authority’) in Complaint No. LKO162/10/84264/2021

whereby the complaint of the appellant was rejected.

The facts of the case, in brief, as culled out from the memo of appeal, are

that the appellant, vide application dated 30.04.2015, applied for

allotment/booking of a 2 BHK apartment (1125 sq. ft.) in the project of the

respondent known as “Grand Omaxe Lucknow” under construction linked

plan with basic sale price of Rs.3201/- per sq. ft. by depositing
Rs.1,50,000/- with the respondent vide cheque no. 000121 dated

30.04.2015.

At the time of booking the appellant was told that possession of the

property would be handed over within three years from the date of booking

1.e. till April 2018.
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Vide letter dated 05.06.2015 the respondent asked the appellant to deposit a
sum of Rs.1,45,503.93 + Service Tax of Rs.5092.64 towards the allotment
of unit as per opted construction linked plan. The appellant deposited the
said amount as demanded by the respondent vide letter dated 05.06.2015.

The respondent, vide letter dated 27.08.2015 issued a provisional allotment
letter in favour of the appellant for Unit/Apartment No. 1103, Eleventh
Floor in Tower Florence-C in its project “Grand Omaxe Lucknow” situated

at Omaxe Integrated Township, Sultanpur Road, Lucknow.

The appellant has duly and diligently deposited six time-bound installments
with the respondent as per opted construction linked plan and the
respondent has issued proper receipts against the payments made by the

appellant.

In the aforesaid manner, till 24.02.2016 the appellant has deposited a total
sum of Rs.7,52,320/- with the respondent, but no construction work at the

construction site was started by the respondent till then.

Since the construction work was not started till 24.02.2016 and since the
property was booked under construction linked plan, hence the appellant
visited respondent’s office to ask them to start the construction work at site
and told them that she would pay next installment on start of construction

work.

For the reasons best known to the respondent, the construction work on site
did not start till end of year 2018, whereas at the time of booking of the unit
it was told that possession of the unit would be handed over within three

years from the date of booking.

During the aforesaid period the appellant approached the respondent and
visited its office personally several times to inquire about start of
construction work and to request that if the construction cannot be started
then her deposited money be refunded, but each time she was assured by

the officials of the respondent that construction work would start soon.

As per opted payment plan, after depositing six time-bound installments,
the seventh installments was to be deposited on start of construction for

which the respondent was under an obligation to intimate the appellant
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about start of construction and stages of construction, but in the present
case, on one hand the respondent did not start construction work on site till
end of the year 2018 and on the other hand it kept on insisting the appellant
to deposit further amount during this period vide several demand notices.
The respondent never informed the appellant about the start of construction

work.

Considering the fact that even the construction work was not started within
3 years’ time promised by the respondent for handing over the possession,
the appellant decided to withdraw herself from the project and vide letter
dated 15.12.2019 informed the respondent regarding withdrawal and

demanded her deposited amount.

Despite much persuasion by the appellant, the respondent did not refund the
deposited amount to the appellant and also failed to handover the

possession of the allotted unit.

The respondent, instead of refunding the deposited amount with interest,
again issued a letter dated 02.09.2020 to the appellant asking for further
payment and, thereafter, vide letter dated 23.09.2020 cancelled the booked
unit of the appellant and forfeited the entire deposited amount i.e.

Rs.7,52,320/-.

The appellant visited respondent’s office and asked for refund of her
deposited amount with interest as she had already withdrawn herself from
the project, but the respondent’s officials started negotiation and told that
the respondent cannot refund the money deposited with it and suggested an
option to get the said amount adjusted against any other unit booked by the
appellant’s relatives/friends from whom she can realize the said amount and

for the same she has to make a request in writing.

Believing the statement of officials of the respondent, the appellant wrote a
letter to the aforesaid effect right there and gave it to the officials present

hoping that they would do the needful at the earliest.

When despite the aforesaid letter for adjustment nothing was done on the
part of the respondent, then the appellant filed a complaint no.
LKO162/10/84264/2021 before the Regulatory Authority praying for



refund of deposited amount. The said complaint was rejected by the

Regulatory Authority vide order dated 25.05.2022, hence the appellant has

come up before this Tribunal by means of the present appeal.

The appellant has challenged the impugned order dated 25.05.2022 passed

by the Regulatory Authority on the following grounds:--

(A)

(B)

(©)

(D)

(E)

Because the impugned order dated 25.05.2022 passed by the
Regulatory Authority is self-contradictory and against the facts and

the material available on record.

Because the impugned order passed by the Regulatory Authority is

erroneous in law and facts both.

Because the impugned order is totally based on conjectures and
surmises and no cogent reasoning has been given by the authority

while passing the impugned order.

Because the impugned order has been passed on the alleged ground
that the appellant after cancellation of allotment is no more an
allottee and can ask for refund of deposited money with interest u/s
18 of the RERA Act, 2016, but while holding this; the Regulatory
Authority has erroneously ignored the fact that when appellant has
vide letter dated 15.12.2019 communicated her decision of
withdrawal from project and demanded her money back with interest
(in line with proviso to the section 12 of the Act, 2016) then the
action on the part of respondent in issuing cancellation letter was

highhanded, illegal & arbitrary.

Because, it is a matter of fact that as per the construction linked
payment plan after timely deposition of six installments on the part of
appellant the next installment was to be deposited on start of
construction and stage-wise so on; but the construction work was not
started by the respondent till communication of appellant's decision
of withdrawal dated 15.12.2019. There has been no credible
evidence/notice of respondent on the record which can show that they

have ever intimated about the start of construction on site.
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(G)

(H)

@)

)

(K)

(L)

Because, while passing the impugned order the Regulatory Authority
has failed to consider that the payment plan opted was construction

linked plan and the construction work did not start till 2019.

Because section 12 of the Act 2016 provides for the obligation of

Promoter regarding veracity of the advertisement or prospectus.

Because, while passing the impugned order the Regulatory Authority
has failed to consider that in present case the respondent is in default
who failed to keep the promise to the applicant for the reason that at
the time of booking of aforesaid unit it was told that possession of the
property would be handed over within 3 years from the date of
booking, i.e. till April 2018.

Because Section 19(4) of the Real Estate (Regulation and
Development) Act 2016 provides for the Rights and Duties of
Allottees.

Because the Regulatory Authority has not considered that the unit
was booked in the aforesaid project under construction linked plan,
the applicant deposited the first 6 installments timely as per schedule
till February 24, 2016, and the rest of the 15 installments were linked

to the stage of construction and possession.

Because the Regulatory Authority failed to consider that the appellant
has never been in default of payment of the installments for the
reason that there is no credible evidence on record to show that
respondent has started construction till appellant’s withdrawal from
project or has ever intimated the appellant that construction work has

started.

Because while passing the impugned order the Regulatory Authority
has failed to consider that after withdrawal from the project vide
letter dated 15.12.2019 the appellant was entitled for the refund of
her investment with applicable interest as per RERA Act, 2016 and
there had been no occasion for the respondent to issue a cancellation

letter.



M)

(N)

(©)

(P)

(©)

Because the Regulatory Authority has wrongly/erroneously observed
that the appellant vide letter dated 15.12.2019 has requested for
cancellation of allotment and after cancellation she is no more an

allottee in terms of Sec.2(d).

Because it is a matter of fact that the letter dated 15.12.2019 was
intimation of withdrawal from respondent's project with composite
request of refund of invested amount along with the interest and not a

request for cancellation.

Because the Regulatory Authority failed to consider that on
appellant’s letter dated 15.12.2019 which contains a composite
request; it is not open for the respondent to accept one prayer of
withdrawal from project to cancel the allotment and reject second

prayer of refund of invested amount with interest.

Because while passing the impugned order the Regulatory Authority
failed to consider that the cost of the unit is Rs. was 40, 92,000/- and
the respondent has realized from appellant total amount of Rs.
7,52,320/- without entering into the agreement to sale, which exceeds
the statuary limit of 10% of the cost of the booked unit as per section
13 of Act 2016.

Because while passing the impugned order the Regulatory Authority
has ignored this fact that it is the respondent which is in default and
failed to start construction and hand over the possession of booked

unit in promised time.

The appellant has prayed for the following reliefs:--

(1)
(ii)

(iii)
(iv)

To set aside the order dated 25.05.2022.

To direct the respondent to refund the entire invested amount of the
appellant 1.e. Rs.7,52,320/- along with prescribed interest thereon in
accordance with the proviso of Section 12 of the Act 2016.

To call for the record of the case.

To allow the complaint no. LKO162/10/84264/2021, Tarannum

Parveen Versus M/s Omaxe Ltd.
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(v) To allow the appeal with cost or pass any other order(s) as the

Tribunal deems fit and proper in the present circumstances.

The respondent filed its objection to the memo of appeal and submitted

that:

presently the construction work and development activities in the “Grand
Omaxe, Lucknow” are in full swing and the project is scheduled to be
completed within the time as agreed with various allottees. The respondent
has mentioned the completion date of the project as 30.01.2024 while
registering the project under the Act 2016. The respondent is confident to
complete the development of the project well before the completion date
and as soon as occupation certificate is issued to the respondent by
Lucknow Development Authority, the respondent shall offer possession of

the flats to its allottees.

The appellant, after going through the general terms and conditions for
booking of apartment, requested for booking vide application dated
09.05.2015 by depositing Rs.1.50 lacs through cheque dated 30.04.2015.
Thereafter she has paid balance amount of Rs.1.50 lacs for the allotment in
August 2015. Thereafter provisional allotment of Unit No. GOL/Florence-
C/11/1103 in Grand Omaxe, Lucknow, situated at Omaxe Integrated
Township at Sultanpur Road, Lucknow was sent to the appellant on

27.08.2015.

The total cost of the said apartment was tentative Rs.40,92,000/-+
applicable taxes and the appellant had agreed to pay the installments as per

construction linked plan opted by the appellant and till date she has paid
only Rs.7,27,163.00 + Rs.25,156.57 towards GST.

In paragraph 9 of the application form it is specifically mentioned that 15%
of the total sale consideration amount shall be treated as earnest money and
if the allottee shall not make timely payment then the Unit shall be

cancelled and earnest amount shall be forfeited.

Again in paragraph 19 of the terms and conditions of the application form,
it is provided that “I/we agree that in case the booking is cancelled by

me/us or by the Company due to default in payment or any other reason at
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any time in future, the benefit/discount/concession and all or any special
scheme or facility etc., in whatsoever way, has been given by the Company
to me/us at the time of booking, shall be forfeited by the Company from the
amount paid by me/us along with any other charges as per the Company’s
policy. I/we agree and undertake not to make any claim in this regard
against the Company and its officials. I/'we agree further and undertake to
keep the Company and its officials absolved from all the liabilities.”

It is admitted fact that the appellant has not paid any amount after February
2016. On 01.12.2016 and 15.12.2016 the respondent requested the
appellant for clearing the dues, but she did not clear the dues. Thereafter,
on 21.09.2017, last and final opportunity was provided to the appellant for
clearing dues along with special offer of waiver of interest on outstanding

dues, but the appellant did not clear the dues.

The respondent sent a letter dated 05.12.2017 to the appellant informing
that the facility of Bank loan in the project was available and the appellant
may avail the loan facility for clearing the dues, if she desires to do so, but

the appellant did not pay any heed.

Again letters and reminders were sent to the appellant on 09.12.2017 and
26.12.2017 for clearing the dues, but she did not pay any heed, as such
cancellation notices dated 15.01.2018, 03.02.2018 and 04.07.2018 were
sent whereby the appellant was informed that in case of failure in clearing
the dues the respondent shall be compelled to cancel the unit in question,

even then the appellant did not clear the dues.

Thereafter the respondent again sent a letter dated 05.09.2018 to the
appellant for waiver of interest on over dues and the appellant was
requested to clear all the dues and avail facility of interest waiver to avoid

cancellation of the unit, but the appellant did not give any response.

The respondent, thereafter, sent a letter dated 11.01.2019 to the appellant
requesting to clear the overdue installments failing which the apartment of
the appellant shall be cancelled and earnest money shall be forfeited, but the

appellant did not reply any of the letters or notices sent by the respondent.
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Prior to enforcement of U .P. Real Estate (Regulation and Development)
Rules, as per company policy, agreement to sell was to be executed only
after deposit of 20% amount of the total sale consideration by the allottee,
but after implementation of the said rules a provision has been made to
execute agreement to sell on payment of 10% of the total sale consideration.
As such a letter dated 01.02.2019 was sent to the appellant for execution of

agreement to sell, but the appellant did not respond the same.

Thereafter various reminders dated 19.02.2019, 27.03.2019, 16.05.2019,
28.06.2019 and 18.02.2020 were sent to the appellant whereby she was
requested to execute the agreement to sell, but the appellant did not pay any

heed and did not respond to any of the letters/reminders.

In the meantime, the respondent has sent notices dated 04.06.2019,
05.09.2019, 05.11.2019, 04.12.2019, 03.02.2020, 05.02.2020, 19.03.2020,
02.06.2020, 05.08.2020, 17.08.2020 and 02.09.2020 to the appellant
requesting to clear the outstanding dues, failing which the respondent shall
have no option but to cancel the flat/unit of the appellant. When the
appellant did not respond to the letters/notices/reminders sent by the
respondent, then having no other option the unit/flat of the appellant has
been cancelled on 23.09.2020 forfeiting the earnest money and intimation

to this effect has been sent to the appellant through registered post.

The said unit has been sold to other prospective buyer and there is no
availability of the unit/flat in the said project. The respondent is ready and
willing to refund the balance amount after adjustment of forfeited earnest

money and other charges after completion of formalities by the appellant.

The appellant never sent any letter or e-mails for withdrawal from the
project or cancellation of her unit, rather the unit of the appellant has been
cancelled by the respondent on 23.09.2020 due to constant default in

making payment of outstanding dues.

Vide her letter dated 25.01.2021 the appellant requested the respondent that
as she was not able to continue with the allotted unit, therefore, the amount
of cancelled unit be adjusted in some other unit allotted to some relative of

the appellant. This letter of the appellant can be treated as her admission.
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On the date of cancellation of the unit i.e. 23.09.2020 the relationship of
consumer and promoter has come to an end and now there is no relationship
of consumer and promoter between the appellant and the respondent and as
such the present complaint is not maintainable. The Regulatory Authority,
after hearing both the parties, has rightly passed the impugned order dated
25.05.2022.

The appellant filed her reply to the objection of the respondent denying the
averments made by the respondent in the objection and reiterating the
averments made by the appellant in the memo of appeal. The appellant

further submitted that:

The respondent has not disclosed the date of registration of its project,
however, annexure R-1 of the objection is registration certificate of the
project which reveals that the respondent’s registration commences from

05.03.2019.

Paragraph 19 of the application form is not attracted in the present case for
the reason the appellant neither made a request for cancellation of booking
nor she ever made any default in payment of installments as per payment

plan opted.

The appellant had paid six installments to the respondent in time bound
manner as per opted payment plan and the 7" installment was to be paid on
start of construction, which never fell due, the reason being that no
construction activity started till 2019 when the appellant withdrew herself
from the project and demanded refund of deposited money i.e.
Rs.7,52,320/-. Thus default was on the part of the respondent and in such a
condition the appellant had withdrawn herself from the respondent’s project

vide her letter dated 15.12.2019.

The demand notices were issued by the respondent without starting
construction work on the site. As the respondent did not start construction
work at the site till the end of year 2019, therefore, no question of any
default on the part of appellant arises. These notices are silent with respect
to start of construction work/stage of construction.  After intimation of

withdrawal from the project vide letter dated 15.12.2019 the
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notices/reminders ought not to have been issued by the respondent and also
there was no occasion to issue cancellation letter, rather refund of the
deposited amount along with interest as provided in Section 12 of the Act

should have been made by the respondent.

The Regulatory Authority erred in holding/treating the withdrawal request
of the appellant dated 15.12.2019 as a request for cancellation. Thus, the
impugned order dated 25.05.2022 is liable to be set aside and the complaint
of the appellant is liable to be allowed with a direction to the respondent to
refund the entire deposited amount along with applicable interest in terms

of the provisions of the Act 2016.

The fact that the respondent has sold the said unit to other buyer has no
bearing in the present appeal. After appellant’s withdrawal from the project
the respondent has no right/option of ‘cancellation and forfeiture’ except to
refund the invested amount along with interest in the light of the proviso to

Section 12 of the Act 2016.

The appellant had withdrawn from the respondent’s project in the year 2019
itself and after passing of more than 9 months the respondent has
intentionally and deliberately issued cancellation letter dated 23.09.2020
alleging non-payment of installments which, as per payment plan opted,
had never fallen due, as such no default has ever been committed by the

appellant.

RERA registration of the respondent’s project evidently commences from
March 2019, whereas timeline committed by the respondent for the
appellant’s unit booked in the year 2015 had already expired in the year
2018, after which the appellant decided to withdraw from the respondent’s
project and communicated her decision to the respondent vide letter dated
15.12.2019 which was admittedly prior to the cancellation of the unit by the
respondent on 23.09.2020.

Had the respondent started construction work on the site, the appellant
would have deposited further construction linked installments, but the
respondent failed to construct and deliver the booked unit within promised

time 1.e. till 2018.
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6.10 The Regulatory Authority has wrongly held that cancellation of the unit was
done on the basis of appellant’s letter dated 15.12.2019. The Regulatory
Authority failed to appreciate the contents of letter dated 15.12.2019. The
said letter was intimation of withdrawal from project with a request of
refund of deposited money along with interest and was not a request for

cancellation of the unit.

7. Heard Shri Avanish Kumar Singh, learned counsel for the appellant and

Shri V. K. S. Bisen, learned counsel for the respondent.

8. On the basis of submissions of learned counsel for the parties and after
examining the pleadings and documents on record, in order to appreciate
the grounds taken by the appellant, we deem it proper to frame the

following issues:--

(1)  Whether the appellant has been allotted unit in pursuance to her
application dated 30.04.2015 vide provisional allotment letter dated
27.08.2015 in construction linked plan?

(2)  Whether after depositing six time bound installments by the
appellant, the respondent has issued any demand letter on achieving
the construction mile stone in pursuance to the payment plan

indicated in the application form?
(3)  Whether the project of the respondent was delayed?

(4)  Whether the request of the appellant vide letter dated 15.12.2019 for
withdrawal from the project was processed and any action was taken
by the respondent in pursuance to the same or the cancellation of the
unit vide letter dated 23.09.2020 was an independent act of the

respondent?

(5) Whether the Regulatory Authority in the impugned order committed
any illegality by observing that in pursuance to the cancellation letter
of the allottee dated 15.12.2019 the respondent has cancelled the unit
vide letter dated 23.09.2020 and thus the complainant/appellant
ceased to be the allottee and her complaint is not maintainable under

the Act 20167
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(6)  Whether the appellant is entitled for interest for the delay in
possession of the allotted unit/flat and/or while seeking refund on the
deposited amount under the scheme of Act 2016 and if yes, what rate

of interest is required to be paid by the promoter to the allottee?

Vide Issue No. (1) we are required to examine as to whether the appellant
has been allotted unit in pursuance to her application dated 30.04.2015 vide
provisional allotment letter dated 27.08.2015 in constructed linked plan.

On examination of the documents placed on record by the parties it is
evident that the appellant submitted an application for allotment of a unit on
30.04.2015 along with Bank Draft of Rs.1,50,000/- dated 30.04.2015 drawn
on Bank of Baroda and in pursuance of the same the respondent issued a
letter dated 05.06.2015 greeting the appellant for provisional allotment of
the unit and asked to make payment of Rs.1,45,503.93p. + Service Tax of
Rs.5092.64p. towards allotment money latest by 15.07.2015. The appellant
deposited the said amount and thereafter a provisional allotment letter dated
27.08.2015 was issued by the respondent for Apartment No.1103, Eleventh
Floor in Tower Florence-C in project “Grand Omaxe Lucknow” having
super area of 1125 sq. ft. as per tentative layout plan and the
allottee/appellant was requested to adhere to the terms of Allotment
Application Form to keep her provisional allotment alive. Thus, we are of
the considered view that the appellant has been allotted a unit by the
respondent in pursuance to her application dated 30.04.2015 vide
provisional allotment letter dated 27.08.2015 in constructed linked plan.

Issue no., (1) is answered accordingly.

Vide Issue No. (2) we are required to examine as to whether after
depositing six time bound installments by the appellant, the respondent has
issued any demand letter on achieving the construction milestone in

pursuance to the payment plan indicated in the application form.

The appellant has brought on record six receipts of payment made on
09.05.2015, 04.08.2015, 01.09.2015, 24.11.2015, 14.12.2015 and
25.02.2016. As per the payment plan indicated in the application form after
payment of six installments the appellant was required to make payment on

achieving the milestone of construction by the respondent. On examination
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of the demand letters placed on record by the respondent from 01.12.2016
to 11.01.2019 we are unable to find in any of the demand raised by the
respondent even a word regarding achieving milestone of construction by
the respondent. In all the demand letters the appellant was asked to deposit
the outstanding amount. Thus, in our considered view the demands were
raised by the respondent without achieving construction milestone as per
payment plan and all the demands were not justified rather they were raised

illegally. Issue no. (2) is answered accordingly.

Vide Issue No,. (3) we are required to examine as to whether the project of

the respondent was delayed.

Though it has been mentioned by the appellant that she was told regarding
possession of the property within three years from the date of booking i.e.
30.04.2018, but we are unable to get any date either in the application form
or in the provisional allotment letter dated 27.08.2015, whereas the
respondent in its written statement against the grounds of appeal stated that
in pursuance to the provisions of the Act and Rules 2016 the project in
question was registered with U.P. RERA indicating the completion date of
the project as 30.01.2024.

The Hon’ble Supreme Court while examining the issue where no date of
completion has been mentioned vide its judgment in M/s. Fortune
Infrastructure Vs. Trevor D’lima & Ors (2018) 5SCC 442 held that three
years’ period will be reasonable for completion of the project and taking
light from the said judgment we are of the considered view that the project
in question ought to have been completed by 26.08.2018 in pursuance to the
provisional allotment letter dated 27.08.2015.

The respondent has not disclosed the date of registration of the project with
U.P. RERA, however, on examination of Annexure R-1 of the objections
we find that the registration commences with U.P. RERA from 05.03.2019
meaning thereby the respondent was raising demands without construction
activities otherwise in its demand letters the stage of construction would
have been mentioned by the respondent. Thus we hold that the project of

the respondent was delayed. Issue no. (3) is answered accordingly.
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Vide Issue No. (4) we are required to examine as to whether the request of
the appellant vide letter dated 15.12.2019 for withdrawal from the project
was processed and any action was taken by the respondent in pursuance to
the same or the cancellation of the unit vide letter dated 23.09.2020 was an

independent act of the respondent.

The respondent denied any request received through letter or email for
withdrawal from the project or cancellation of the unit of the appellant and
stated that the unit was cancelled by the respondent on 23.09.2020 due to

constant default in making payment of outstanding dues.

During the course of hearing on 03.03.2023 time and again insistence of
learned counsel for the appellant regarding her request for cancellation of
the unit vide letter dated 15.12.2019 and on denial of receipt of the same,
the learned counsel for the appellant was directed to indicate as to how the
said letter was communicated and presented before the respondent because
there was nothing on record showing intention of the appellant for
withdrawal from the project in question. The learned counsel for the
appellant could not submit any documentary proof or communication of the

letter dated 15.12.2019.

The learned counsel for the appellant was also asked to address the Tribunal
on the point of allotment and whether the cancellation of allotment of unit
was challenged before the Regulatory Authority. The learned counsel for
the appellant submitted that in the online complaint as well as in detailed
complaint the reinstatement of the allotment while seeking refund of the
amount was prayed, but the cancellation was not challenged. It is also
submitted by the learned counsel for the appellant that the entire issue with
respect to payment to the respondent demonstrate that the appellant was
defaulter in making payment, but in her reply it is indicated that there is no
default on the part of the applicant and the payment was made as per
payment plan ie. upto 6" installment and from 7" installment onward
payments were to be made till completion of the project subject to

achievement of milestone in construction.

In respect of specific denial of the respondent regarding receipt of the letter

of the appellant dated 15.12.2019 for withdrawal/cancellation of the unit
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allotted in favour of the appellant and despite opportunity the learned
counsel for the appellant failed to submit any documentary proof. Thus, we
hold that no letter of the appellant dated 15.112.2019 requesting for
cancellation of the unit/withdrawal from the project was ever received by
the respondent and the act of the respondent cancelling the unit of the
appellant vide letter dated 23.09.2020 was an independent act of the

respondent. Issue no. (4) is answered accordingly.

Vide Issue No.(5) we are required to examine as to whether the Regulatory
Authority in the impugned order committed any illegality by observing that
in pursuance to the cancellation letter of the allottee dated 15.12.2019 the
respondent has cancelled the unit vide letter dated 23.09.2020 and thus the
complainant/appellant ceased to be the allottee and her complaint is not

maintainable under the Act 2016.

The examination of the impugned order of the Regulatory Authority reveals
that the presentation of letter dated 15.12.2019 with respect to cancellation
was taken into consideration and in pursuance of the same the unit of the
appellant was cancelled by the respondent and hence the appellant ceased to

be allottee in pursuance of Section 2(d) of the Act 2016.

Firstly the respondent denied the receipt of letter dated 15.12.2019
regarding cancellation of the unit. Secondly the cancellation letter dated
23.098.2020 was issued on account of default in payment by the
allottee/appellant.

In our considered view if the Regulatory Authority would have examined
the cancellation letter dated 23.09.2020 the observation with respect to
cancellation of the allotment in pursuance to the letter dated 15.12.2019
could not have arrived. As stated hereinabove, the cancellation dated
23.09.2020 is on account of default in payment and thus the Regulatory
Authority was required to examine whether there was any default in making
payment as per the provisions of the agreement. In the instant case the
payment plan has been indicated in the application form and in the
provisional allotment letter dated 27.08.2015 the respondent instructed the
allottee to adhere to the terms of the application form to keep her allotment

alive.
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13.4 Further, on cancellation the appellant ceased to be an allottee is also

13.5

14.

14.1

misreading of definition of the allottee provided in Section 2(d) of the Act

2016, which reads as under:--

2(d) “allottee” in relation to a real estate project, means the person
to whom a plot, apartment or building, as the case may be, has
been allotted, sold (whether as freehold or leasehold) or
otherwise transferred by the promoter, and includes the person
who subsequently acquires the said allotment through sale,
transfer or otherwise but does not include a person to whom
such plot, apartment or building, as the case may be, is given

on rent.

In the aforesaid definition it has been specifically provided that ‘allottee’ in
relation to a real estate project, means the person to whom a plot, apartment
or building, as the case may be, has been allotted, sold (whether as freehold
or leasehold) or otherwise transferred by the promoter........ Therefore, any
issue with respect to the said allotted unit, even after cancellation, is
required to be examined by the Regulatory Authority which also included

the action of cancellation of the unit.

In our considered view the order of the Regulatory Authority while judging
the claim of the appellant is not sustainable in the eye of law and suffers

from illegality and perversity. Issue no. (5) is answered accordingly.

Vide Issue No. (6) we are required to examine as to whether the appellant
is entitled for interest for the delay in possession of the allotted unit/flat
and/or while seeking refund on the deposited amount under the scheme of
the Act 2016 and if yes, what rate of interest is required to be paid by the

promoter to the allottee.

Section 18 (1) of the Act clearly provides that if an Allottee wishes to
withdraw from the Project on the ground that the Promoter is unable to give
possession in accordance with the Agreement for Sale within the date
specified therein, then the Promoter shall return the amount received from
the Allottee in respect of that property with interest and compensation, on

the Allottees’ demand. The power of exercising the option of either staying
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in the Project or for withdrawing from it lies only with the Allottees under
the provisions of Section 18 (1) of the Act. Further, Section 19(4) of the Act
2016 gives right to the allottees to claim refund along with interest and/or
compensation in case the Promoter fails to give possession of the apartment

in accordance with the terms and conditions of Agreement for sale.

14.2 The Hon’ble Bombay High Court in the case of Neelkamal Realtors

14.3

Suburban Pvt. Ltd. And others Vs. Union of India (2018)1 Bom R 558

observed as under:--

"Section 18(1)(b) lays down that if the promoter fails to complete or
is unable to give possession of an apartment due to discontinuance of
his business as a developer on account of suspension or revocation of
the registration under the Act or for any other reason, he is liable on
demand to the allottees, in case the allottee wishes to withdraw from
the project, without prejudice in this behalf including compensation.
If the allottee does not intend to withdraw from the project he shall
be paid by the promoter interest for every month's delay till handing
over of the possession. The requirement to pay interest is not a
penalty as the payment of interest is compensatory in nature in the
light of the delay suffered by the allottee who has paid for his
apartment but has not received possession of it. The obligation
imposed on the promoter to pay interest till such time as the
apartment is handed over to him is not unreasonable. The interest is
merely compensation for use of money".

Subsequently, in Wg. Cdr. Arifur Rahman Khan & Others Vs. DLF
Southern Homes Pvt. Ltd., reported in (2020) SCC Online 667 affirming
the view taken in the Judgment in Pioneer’s case the Hon’ble Supreme
Court held that the term of the agreement authored by the Developer does
not maintain a level platform between the Developer and the flat purchaser.
The stringent terms imposed on the flat purchaser are not in consonance
with the obligation of the Developer to meet the time lines for construction
and handing over possession, and do not reflect an even bargain. The failure
of the Developer to comply with the contractual obligation to provide the
flat within the contractually stipulated period, would amount to a deficiency
of service. Given the one-sided nature of the Apartment Buyer’s

Agreement, the consumer fora had the jurisdiction to award just and
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reasonable compensation as an incident of the power to direct removal of

deficiency in service.

Recently the Hon’ble Supreme Court, while dealing with the provisions of
Section 18 of the Act, 2016, in the case of M/S Imperia Structures Ltd. V.
Anil Patni and another, Civil Appeal Nos. 3581-3590 of 2020, decided on
02.11.2020, vide para 23, was pleased to observe that the right so given to
the allottee is unqualified and if availed, the money deposited by the allottee
has to be refunded with interest at such rate as may be prescribed and the
proviso to Section 18(1) contemplates a situation where the allottee does
not intend to withdraw from the Project. In that case he is entitled to and
must be paid interest for every month of delay till the handing over of the
possession. It is upto the allottee to proceed either under Section 18(1) or

under proviso to Section 18(1).

U.P. Government framed "Uttar Pradesh Real Estate (Regulation and
Development) (Agreement for Sale/Lease) Rules, 2018" (hereinafter
referred to as Rules, 2018), wherein under Rule 9.2(i1) and 9.3(1), the rate of
interest payable by the promoter or by the allottee respectively are defined

in case of default by either of the party. These Rules are extracted below :-

Rule 9.2(ii)

The Allottee shall have the option of terminating the Agreement in
which case the Promoter shall be liable to refund the entire money paid by
the Allottee under any head whatsoever towards the purchase of the
apartment, along with interest at the rate equal to MCLR (Marginal Cost of
Lending Rate) on home loan of State Bank of India + 1% unless provided
otherwise under the Rules, within forty-five days of receiving the

termination notice:

Provided that where an Allottee does not intend to withdraw from the
Project or terminate the Agreement, he shall be paid, by the Promoter,
interest at the rate prescribed in the Rules, for every month of delay till the
handing over of the possession of the Apartment/Plot, which shall be paid
by the Promoter to the Allottee within forty-five days of it becoming due.
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Rule 9.3

The Allottee shall be considered under a condition of Default, on the

occurrence of the following events :

Rule 9.3(i)

In case the Allottee fails to make payments for 2(two) consecutive
demands made by the Promoter as per the Payment Plan annexed hereto,
despite having been issued notice in that regard the Allottee shall be liable
to pay interest to the promoter on the unpaid amount at the rate equal to
MCLR (Marginal Cost of Lending Rate) on home loan of State Bank of
India + 1% unless provided otherwise under the Rules. The Promoter must

not be in default to take this benefit.

14.6 On examination, we find that these Rules-2018 notified by U.P. Government

14.7

are in consonance with the definition of interest as provided in Section
2(za) of the Act, in as much as that the interest chargeable from the allottee
by the promoter, in case of default in payment as per demand, is equal to
the rate of interest which the promoter is liable to pay to the allottee, in case

of default/delayed possession on the part of promoter.

We have come across various orders of the Regulatory Authority wherein it
had granted interest at the rate of MCLR+1% per annum in case of delayed
projects and had an occasion to examine the issue of rate of interest at
MCLR+1% awarded by the Regulatory Authority in Appeal No. 295 of
2019 (U.P. Avas Vikas Parishad Vs. Devesh Kumar Tiwari) decided on
20.02.2020 and held as follows:-

“We feel that this imbalance is on account of the fact that the
buyer/allottee has much less bargaining power as compared to the
seller in the real estate market and therefore the buyers/allottees have
no choice but to sign on such "dotted line", "one sided, unfair and
unreasonable” terms and conditions/Agreements. We are therefore of
the view that the rate of MCLR +1% , as prescribed by the
Government and as being ordered by the Regulatory Authority, be
payable from the date of deposit of money in case the allottee wishes
to withdraw from the project; and from the specified/expected date of

possession in case the allottee wishes to stay in the project, would
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balance the equities and are just and fair and will fall within the term

"interest at such rate as may be prescribed” as used in Sections 12, 18
& 19......... 7

The Hon’ble Supreme Court in Civil Appeal Nos. 4910-4941/2019 DLF
Homes Panchkula Pvt. Ltd. Vs. D. S. Dhanda etc.etc. with Civil Appeal
Nos. 4942-4945/2019 DLF Homes Panchkula Pvt. Ltd. Vs. Sudesh Goel
etc. decided on 10.05.2019 held in para 3 of the judgment as under:--

...... We feel it appropriate that, considering that the subject
units in question are dwelling units, in a residential housing project,
the rate of interest for house building loan for the corresponding
period in a scheduled nationalized bank (take, State Bank of India)
would be appropriate and logical, and, if floating/varying/different
rates of interest were/are prescribed, the higher rate of interest should

be taken for this instant computation.”

14.9 It is our considered view that drawing light from the Rules of 2018, and the

fact that often and allottee/buyer has to supplement his savings by taking
loan at the MCLR percent interest (compound), the simple rate of interest at
MCLR+1 percent balances the equities and is in line with the word and
spirit of the Act and can be taken as “interest at such rate as may be
prescribed” as mentioned in Sections 12,18 and 19 of the Act, till the rate of

interest for the purpose is notified by the State Government.

14.10 Further, an allottee deposits amount under the hope and trust that he/she

will get the flat within the time schedule advertised at the initial stage.
There may be certain cases where allottees might be residing in rented
houses and they might have managed their financial position in such a
manner that after deposit of amount, they will get flats of their own and
thereafter they will be free from payment of rent as then they will shift from
rented houses to allotted flats but on account of inordinate delay in delivery
of possession of allotted flats, their financial calculations and legitimate
expectations stand frustrated causing various types of financial losses to
them. On the other hand once the promoter/builder made offers and same
are accepted by the allottees with legitimate expectation, the obligation cast

upon the promoter/builder is to complete the same within the time schedule
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mentioned in the offer and if they fail to discharge the same the affected
allottees are entitled to the interest and/or compensation for delayed
delivery of possession, as the allottees have parted with money which was
earning interest. If an allottee chooses to remain in the project and in case
the allottee seeks refund then he is entitled for interest on the deposited
amount and/or compensation in accordance with the provisions of the Act
2016, which in our considered view will be in accordance with the

principles of equity as well.

14.11 In view of the aforementioned analysis, we are of the view that the

15.

15.1

appellant is entitled for interest on account of delayed possession and/or
refund and the rate of interest i.e. MCLR+1% is fair, just and reasonable —
as it balances the equities between the parties. Issue no. (6) is answered in

affirmative in favour of the appellant.

As per the submission of the respondent the unit in question has been sold
to another buyer and there is no available unit/flat in the project of the
respondent and the respondent is willing to refund the balance amount after
forfeiting the earnest money and other charges. While claiming forfeiture
of the earnest money in pursuance to para 9 and 19 of the terms and
conditions of the application form wherein it has been provided that in case
the booking is cancelled by the applicant or by the company due to default
or any other reason at any time in future,15% of the sale consideration is to
be treated as earnest money and if the allottee fails to make timely payment
then the unit is likely to be cancelled along with forfeiture of the earnest
money. As per clause 19 in case the allottee cancels the booking or the
company cancels the same in default of payment any time in future, the
benefit/discount/concession and all or any special scheme or facility etc., in
whatsoever way, has been given by the company to the allottee at the time
of booking, is to be forfeited by the company from the amount paid by the

allottee along with any other charges as per the company’s policy.

The examination of the record reveals that firstly the request of
withdrawal/cancellation dated 15.12.2019 was not acknowledged by the
respondent and the cancellation has been done vide letter dated 23.09.2020

on account of default in payment. As per our analysis hereinabove we have



23

observed that there was no default on the part of the appellant. The
appellant paid upto 6™ installment as per payment plan and payment from
7" installment onwards was to be made on achieving construction milestone
by the respondent and in the demands raised by the respondent not a single
word has been said regarding achieving construction milestone. Thus, the

cancellation of allotment was against the provisions of the payment plan.

15.2 Since the unit has been sold and cannot be restored the only option left is to
direct the respondent to refund the deposited amount along with interest at

the rate of MCLR+1% per annum.

16. In view of the aforesaid analysis, we are of the considered view that the
order of the Regulatory Authority suffers not only from illegality but also
from perversity and is against the provisions of the Act 2016. Accordingly
the impugned order dated 25.05.2022 passed by the Regulatory
Authority is set aside and the appeal is allowed with the following

directions:--

(a) The respondent is directed to refund the deposited amount to the
allottee/complainant/appellant within 45 days from the date of

communication of this order.

(b) The respondent is directed to pay interest to the
allottee/complainant/appellant on the deposited amount at the rate of
MCLR+1% per annum from the date of deposit till the date of actual

refund.

(¢) In case of non-compliance of this order by the respondent, the
appellant will be at liberty to approach U.P. RERA for execution of

this order.

(K. K. Jain) (D.K. Arora)

Dated: 31.05.2023
Shakir.



