BENCH NO. 1

THE U.P. REAL ESTATE APPELLATE TRIBUNAL
AT
LUCKNOW

1. Appeal No : 587/2022

Suncity Hi-Tech Infrastructure Private Limited ................................Appellant
Versus
Deepak Singhal and Shradha Singhal............................. Respondents
with

2. Appeal No : 588/2022

Suncity Hi-Tech Infrastructure Private Limited ................................Appellant
Versus
Arvind Overseas Project Services Private Limited............................ Respondent
and

3. Appeal No : 589/2022

Suncity Hi-Tech Infrastructure Private Limited ................................Appellant

Versus

Santosh Bhatt. ... Respondent

ER R R R S S

Hon’ble Mr. Justice Suneet Kumar, Chairman
Hon’ble Mr. Sanjai Khare, Judicial Member
Hon’ble Mr. Rameshwar Singh, Administrative Member

1. Heard Ms P Bisht, learned counsel for the appellant, assisted by Advocate
Himanshu Bora and Sri Siddharth Nandwani, learned counsel for the

respondent in Appeal No. 588/2022 & Sri Sachin Gupta, learned counsel for



the respondent in Appeal No. 589/2022. No one has appeared on behalf of
respondent in Appeal No. 587/2022.

Learned counsel for the parties submitted that all the above mentioned appeals
arise out of a composite impugned order on complaints of the appellants,
therefore all the above mentioned three appeals be heard and disposed of

through a composite judgement/order.

Appreciating the request of the learned counsels for the parties, all the three
appeals are being examined together and Appeal No. 588/2022 (Suncity Hi-
Tech Infrastructure Private Limited Vs. Arvind Overseas Project

Services Private Limited) is taken as leading case for the sake of convenience.

By the instant appeal, the appellant promoter is assailing the order dated
25.05.2022, passed by the U.P. Real Estate Regulatory Authority, Gautam
Budh Nagar, arising from complaint No. NCR145/10/82896/2021 directing the
appellant to handover possession of the plot to the respondent. The challenge
to the impugned order has been raised, inter-alia, alleging that the respondent
herein is not an allottee, neither, did the respondent made any deposit towards

allotment of plot in any project, launched by the appellant promoter.

4.1. The complaint of the respondent rests upon three documents dated
19.11.2005, 16.01.2014 and 22.01.2020. With the assistance of learned
counsels for the parties, we have perused the documents relied by the
respondent claiming to be booking of the plot, allotment letter and
agreement to sale respectively. It is also evident from the complaint that
the project details or the description of the allotted plot was nowhere
mentioned. In this backdrop, learned counsel for the appellant submits
that the respondent is neither an allottee within the meaning of Real
Estate (Regulation & Development) Act, 2016 (Act 2016). In other
words, it is being submitted by the learned counsel for the appellant that
at the behest of the complainant/respondent, herein, the complaint was

not maintainable before Regulatory Authority.

4.2. The sole question that arises for consideration is as to whether the
respondent was an allottee, and/or, aggrieved person or in the alternative

the complaint of the respondent herein was maintainable under Act

2016.



4.3.

4.4.

4.5.

Our attention has been drawn towards the documents being relied upon
by the respondent which 1s titled
‘Deposit Registration Form’. The document is addressed to the appellant
company. It is noticed that the respondent expresses interest in
provisional allotment for residential plot of 250 sq. yds at discounted
negotiated price at Rs 8,330/- per sq. yard amounting to
Rs 20, 82,500/-. Pursuant thereof, an amount at Rs 6, 24, 750/- came to
be deposited through cheque No. 086980 dated 26.12.2005 against a
probable allotment in some forthcoming Hi-tech Township project to be
launched/made within eight months from the date of registration. It
further records that if the allotment is not made within 15 months, from
the date of application, the respondent may seek refund of the deposited
amount and would be entitled for interest at Rs 10/- per sq yds per annum
from the date of deposit. The document has been signed by an agent, in

the name and style ‘Lifetime Enterprises’ on behalf of the appellant.

The second document relied upon by the respondent is dated
16.01.2024, issued by the appellant, wherein, reference has been made
to the above noted deposit for provisional allotment of residential plot.
It has been further recorded that the ‘Detailed Project Report (DPR) of
the proposed Hi-tech township project comprising of 4312.99 acres of
land has been approved by the Competent Authority and layout plan of
717.41 acres has been approved’. The communication further provides
that the appellant is under process of making offer of provisional
allotment by 31.03.2014 to all the registrants of the Expression of
Interest (EOI). In other words, the document nowhere declares a
particular plot in the project, which is yet to be launched, was allotted to
the respondent. It is at the best an investment by the respondent in some

future project of the appellant yet to be launched.

The final communication dated 22.01.2022 relied upon by the
respondent, contending that it is an agreement for sale. The document is
with regard to EOI. On careful perusal of the document it clearly records
that an offer for provisional allotment would be considered shortly
within few months or by 31.03.2020. In other words, the document does

not record or declare allotment of any plot to the respondent. Neither



any project has been mentioned in the letter as admittedly no project

until then was launched by the appellant.

On perusal of the aforenoted documents, it is evident that no plot came to be

allotted by the appellant to the respondent pursuant to their deposit.

The expression ‘allottee’ has been defined under Section 2 (d) of Act 2016. It

reads thus:

“2(d) "allottee" in relation to a real estate project, means the person to

whom a plot, apartment or building, as the case may be, has been allotted,

sold (whether as freehold or leasehold) or otherwise transferred by the

promoter, and includes the person who subsequently acquires the said

allotment through sale, transfer or otherwise but does not include a person

to whom such plot, apartment or building, as the case may be, is given on

rent;”’

6.1.

6.2.

6.3.

Section 2 (zb) of Act 2016 defines ‘real estate project’ which, inter-alia,
means the development of a building or a building consisting of

apartments....

Further, Section 4 of Act 2016 mandates that every promoter shall make
an application to the authority for registration of the real estate project

in such form, manner as prescribed.

Having regard to the unambiguous definition of allottee/promoter and
real estate project, the documents relied upon by the respondent do not
show or indicate explicitly that any plot/land came to be allotted by the
appellant in a real estate project, launched by them. At the best, the
documents, envisage and acknowledge that an investment was made by

the respondent in anticipation of some future project yet to be launched.

Learned counsel for the respondent submits that the appellant, herein, has

subsequently launched plots/residential project in the name and style ‘SHIPL-

Royal Castle-Plots at Ghaziabad in 2014 and the said project was registered as

ongoing project with U.P. Real Estate Regulatory Authority.

7.1.

Even taking a case that the project came to be launched as Suncity Hi-
tech project, the documents relied upon by the respondent does not show

any allotment in the registered project namely ‘Royal —Castle’. In other



7.2.

words, the plot never came to be allotted by the appellant, herein, in any
of the project, neither, it is the case of the respondent that he came to be
allotted a plot in the ‘Royal-Castle’ Project. No document, including,
any correspondence, inter-se, parties reflect any allotment of a plot to

the respondent.

Even taking a case that respondent made an investment in a future
project, the question that arises is as to whether the respondent would
fall within the meaning or expression ‘allottee’ as employed in Section
2 (d) of Act 2016 to maintain the complaint before the Regulatory
Authority. To qualify as an allottee, the person must have been allotted
a plot in real estate project launched by the respondent. As per the case
setup by the respondent, he was neither allotted a plot, nor, the
investment made by the respondent records the project/unit of the
investment. At the best it is an investment by the respondent in the
company but not an agreement/offer of allotment in a real estate project.
The respondent was neither an aggrieved person as there is no occasion
to suggest that he was an allottee in project Royal-Castle. It is not the
case of the respondent that he had made deposit towards an allotment of
a plot in Royal-Castle project or in any other project launched by the

appellant promoter.

Our attention has been drawn to the decision rendered by this Tribunal arising

in respect of appellant herein being Appeal No. 137/2021 (K.N. Gupta Vs

Suncity Hi-Tech Infrastructures Pvt. Ltd, wherein, this Tribunal on

considering rival contentions recorded a categorical finding that the appellant

investor, therein, was not an allottee and was not an aggrieved person.

Paragraph 12 & 17 of the decision dated 10.12.2021 are extracted:

“12. In order to examine the issue involved we deem it proper to frame

17.

the following issue:

Whether the appellant falls in the category of allottee in terms of
Section 2 (d) of the Act 2016?

On the basis of the aforesaid analysis we are of the considered view
that the appellant registered himself with the respondent by filling
application for allotment (Eligibility) of Plot for Hi-Tech City at



10.

Ghaziabad in the capacity of an employee of the respondent and
deposited an amount of Rs.1,65,000/- on 30.06.2005 expressing his
interest in provisional allotment of a residential plot in the
forthcoming Hi-Tech Township of the respondent for which land
was yet to be acquired and in absence of any land no allotment could
have been made by the respondent. The respondent could not get
the required amount of land for the project and, therefore, the
appellant issued no allotment letter to the appellant who registered
himself for allotment. Therefore, the appellant does not fall in the
category of ‘allottee’ as per definition provided under Section 2(d)
of the Act 2016. Further, all rights and obligation of the respective
parties will accrue under the Act 2016 only after becoming allottee
and, thereafter, any grievance before the Regulatory Authority
would be maintainable on behalf of the appellant.  The issue is
decided against the appellant.

Our attention has also been drawn to paragraph 10 of judgement/order dated
29.09.2022, passed in Appeal No. 212/2022 (Arun Kumar Vs. U.P. Real
Estate Regulatory Authority & Ors), wherein, this Tribunal held that the

appellant, therein, was not an aggrieved person.

“Section 31 of the Act 2016 provides for filing complaint by aggrieved
person. Section 2 (zg) of the Act 2016 defines ‘person’. Under the scheme
of the Act 2016 the ‘person’ for filing a complaint has to be an ‘aggrieved
person’ and further there has to be a project registered under the
provisions of the Act 2016 and the said person aggrieved is required to
be an ‘allottee’. As per the provisions of Section 2(d) of the Act 2016 mere
depositing some amount towards booking will not grant a person the
status of an ‘allottee’ as in pursuance to the application/request for
booking, the acceptance of the same and consequential allotment is

necessary.”’

On the basis of the above discussion of facts and law, we are of the considered
opinion that the respondent is neither an ‘allottee’, nor, an ‘aggrieved person’,
falling within the purview of the provisions of Act 2016. The complaint of the

respondent, therefore, was not maintainable under Act 2016.



11.

12.

13.

14.

In the circumstances and for the reasons assigned hereinabove, the appeal
succeeds, 1s accordingly, allowed. Consequently appeal Nos 587/2022 and
589/2022 are also allowed.

The impugned order is set aside and quashed.

The appeal, on being allowed, learned counsel for the appellant fairly submits
that the amount deposited by the respondent along with interest at the rate of
MCLR+1% will be refunded to the respondent within 45 days from the date of
uploading of this order on portal. We hope and trust that the undertaking would
be honoured by the appellant.

No order as to costs.

Dated: 11.12.2024
M. Singh/-

(Rameshwar Singh) (Sanjai Khare) (Suneet Kumar)



