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THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL, 
AT 

LUCKNOW.  

Bench 1 
Reserved Judgment 

  

Appeal No. 933/2021 

Anudeep Gupta 

Vs. 

M/s Apex Dream Homes Pvt. Ltd.  

WITH 

Appeal No. 935/2021 

Rajesh Gupta 

Vs. 

M/s Apex Dream Homes Pvt. Ltd.  

     ------------- 

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman. 
Hon’ble Mr. Kamal Kant Jain, Technical Member. 

1. These two appeals have been preferred under Section 44(1) of the Real 

Estate (Regulation and Development) Act 2016 (“the Act”) by the 

appellants, aggrieved by the order dated 15.07.2021 passed u/S 39 by the 

Regulatory Authority (“the Regulatory Authority”), wherein the 

Regulatory Authority while exercising the powers conferred by Section 

39 of the Act, directed that in recovery order dated 16.02.2021, the 

interest for the delayed period would be calculated till the date of receipt 

of all the four NOCs i.e. till 14.06.2018. 

1.1 Recovery order dated 16.02.2021 was passed in the execution 

application, which was moved by the appellant for execution of order 

dated 29.11.2019. 

1.2 By means of order dated 29.11.2019, 4 complaints were disposed off. In 

the instant both appeals, M/s Apex Dream Homes Pvt. Ltd. (the 

“respondent”) is the same and the complaints have been disposed off 

through a composite order by the Regulatory Authority as well as the 
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issues involved are also same, therefore both appeals are clubbed and are 

being disposed off by a composite order. 

1.3 For the sake of convenience, Appeal No. 933/2021 (Anudeep Gupta Vs. 

M/s Apex Dream Homes Pvt. Ltd.) is taken up as the lead case.  

2. A perusal of the order passed by the Regulatory Authority on 29.11.2019 

indicates as follows:-  

i. The Regulatory Authority directed the promoter to obtain the OC 

and take stamp fee as per Rules from the complainant and 

handover the possession after getting the sale deed registered 

within 45 days from the date of order. 

ii. The Respondent was further ordered to pay as per the Builders 

Buyers Agreement (BBA) signed between the Complainant and the 

Promoter, in respect of the delay period (a) receipt of OC/CC [or 8 

days after applying for OC/CC with Electrical Certificate, Fire 

Safety Certificate, Structural Certificate, Lift Installation 

Certificate] or (b) offer of possession, whichever is later. It was 

further directed to pay interest at the rate of MCLR + 1 percent for 

the delayed period. This amount of interest will be adjusted in the 

amount of the final payment. If the amount of interest exceeds the 

amount due, it will be returned to the complainant. Also, interest 

will not be calculated for the period in which the possession of the 

unit has been taken by the complainant.  

iii. It was also clarified that under Section 2(za)(i) of the RERA Act 

2016, it has been defined that if any interest rate is charged by the 

promoter in case of default of the allottee, the same rate of interest 

will be given to the allottee even if the promoter defaults. 

iv. If the promoter / respondent has Electrical Safety Certificate, Fire 

Certificate, Lift Installation Certificate & Structural Engineer 

Certificate available in relation to the project in question, then in 

such a case, ensure that the sale deed/lease deed/sub lease deed be 

executed in favor of the complainant in respect of the unit by the 

end of 45 days from the date of uploading the order on the portal. 

3. The brief facts of the lead case are as follows:- 
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i. The Appellant was allotted a Flat in the Respondent's Project 

named as APEX ATHENA situated at plot no. GH-12A, Sector-75, 

Eco City, Noida, U.P. and a flat buyer agreement was executed 

between the parties on 26.03.2013. 

ii. As per the BBA, the Respondent was required to handover the 

possession of the Flat within till June 2016 and the appellant was 

required to pay the installments towards the cost of the apartment 

as per the agreed schedule described in the agreement. 

iii. The appellant complied with the terms of the agreement and paid 

the installments timely. But the promoter did not offer the 

possession within the time stipulated in the agreement. Hence the 

appellant filed a complaint before the Regulatory Authority 

seeking possession alongwith interest for delay in delivery of 

possession of the unit/apartment, wherein the complaint was 

decided in the manner stated in para 2 above. 

iv. An application for grant of occupancy certificate was preferred by 

the respondent on 03.04.2018, and the same was received on 

06.01.2020. Thereafter, the respondent sent a request to appellant 

for execution of lease deed on 14.01.2020. Learned counsel for the 

appellant submitted that in terms of order dated 20.11.2019 of the 

Regulatory Authority, the appellant was entitled for delay interest 

till 14.01.2020. 

v. The appellant preferred an execution application before the 

Regulatory Authority for a direction to the respondent company to 

comply order dated 29.11.2019. 

vi. While the process of execution proceedings was ongoing, the 

respondent offered the physical possession of the apartment which 

was taken by the appellant in September, 2020. However, the delay 

interest in terms of order dated 29.11.2019 was not paid by the 

respondent.   

vii. In the execution application, an order dated 03.11.2020 was 

passed, wherein the Regulatory Authority directed the chartered 

accountant of the respondent to calculate the delay interest for 

delayed period in terms of order date 29.11.2019, and further 

directed that the concerned department shall proceed for recovery 
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of such amount by issuing recovery certificate. In pursuance to 

order dated 03.11.2020, a recovery order dated 16.02.2021 was 

issued for recovery of amount of Rs. 15,07,705.51 as delay interest 

payable to the appellant. 

viii. Being aggrieved by the recovery order dated 16.02.2021, the 

respondent preferred a rectification application u/S 39, seeking 

rectification in order dated 16.02.2021 that the same be modified to 

the extent that the delay interest be calculated from 01.07.2016 to 

22.06.2018 i.e. 8 days after receipt of all certificates as directed by 

the Regulatory Authority in order dated 29.11.2019. 

ix. The learned counsel for the appellant submitted that the hearing of 

the rectification application was scheduled on 30.07.2021, which 

was intimated to the parties by the Regulatory Authority through 

email dated 29.07.2021. Learned counsel for the appellant further 

submitted that without considering the reply tendered by the 

appellant, the Regulatory Authority passed order dated 15.07.2021 

and allowed the rectification application moved by the respondent 

in the manner stated in para 1 above. In support of his submission, 

learned counsel for the appellant has annexed email dated 

29.07.2021 as annexure no. 13 to the appeal. 

x. The appellant challenged the order dated 15.07.2021 alleging that 

how the same was passed when the hearing on rectification 

application was fixed on 30.07.2021 and intimated to the parties on 

29.07.2021. 

4. The appellants have challenged the order of the Regulatory Authority 

dated 15.07.2021 on the following grounds:- 

I. BECAUSE, the impugned order dated 15.07.2021 has been passed 

in a pre-mediated manner. The impugned order is also an 

antedated order which is evident from the fact that the learned 

regulatory authority had already signed the impugned order on 

15.07.2021 but the hearing of rectification application was 

conducted on 30.07.2021. 

II. BECAUSE, once the learned regulatory authority had already 

ordered for execution of its order dated 29.11.2019, it was 

precluded from rectifying such order in further proceedings. The 
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regulatory authority has in fact reviewed its order dated 3.11.2020 

and order dated 29.11.2019 under the garb of rectification 

whereas no power of review is vested with the regulatory authority 

under the provisions of Act. 

III. BECAUSE, the learned regulatory authority ought to have 

dismissed the rectification application as the rectification being 

sought was beyond the scope of section 39 of the Act of 2016. The 

respondent had actually of the sought for rectification of one 

direction passed for payment of delay penalty payable under the 

order dated 29.11.2019. Directions being result of conclusion 

arrived by the regulatory authority after consideration of records 

falls within the purview of 'substantive part' as such cannot be 

amended. 

IV. BECAUSE, the learned regulatory authority vide the impugned 

order has not rectified its mistake rather has taken a fresh decision 

qua the payment of delay interest to the appellant. After 

consideration of all the pleadings by the appellant and the 

respondent, the order dated 29.11.2019 was passed as such the 

regulatory authority ought not to have limited the payment of delay 

penalty only up till 14.06.2018 as sought vide the rectification 

application. 

V. BECAUSE, the respondent had never sought for amending the 

mistake in the order dated 29.11.2019 as the reading down of the 

rectification application would suggest. The contents of 

application would run to suggest that the respondent had actually 

sought review of the order dated 29.11.2019 which can be 

gathered from the fact that the respondent had prayed that its 

liability to pay the interest is limited till 22.06.2018 as it had 

already offered the possession of the apartment; the controversy 

which had already been put to rest by the regulatory authority and 

consciously the order dated 29.11.2019 was passed. 

VI. BECAUSE vide the impugned order the regulatory authority has 

re-determined the issue of payment of interest and the period 

thereof whereas the regulatory authority had already determined 

the period for which the delay interest shall be payable by the 
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respondent to the appellant, reference to which is drawn on issue 

no. 5 of the order dated 29.11.2019 as such the impugned order is 

in fact a fresh order re-determining the lis between the parties. Re-

determination of issues is beyond the scope of section 39 of the Act 

of 2016. 

VII. BECAUSE there was no such mistake in passing the order dated 

16.02.2021 as such the rectification application was completely 

misconceived and ought to have been dismissed out rightly. Vide 

the order dated 16.02.2021, the learned regulatory authority had 

executed the directions contained in the order dated 29.11.2019. 

While executing the directions vide the order dated 16.02.20021 

there was no such error in calculation of amount and period till 

which the revisionist is entitled for payment of delay interest. The 

figures so arrived were in line with the order dated 29.11.2019. 

VIII. BECAUSE there being no such prayer for rectification of order 

dated 29.11.2019, the rectification application was completely 

misconceived and therefore was liable to be rejected out rightly. 

IX. BECAUSE the regulatory authority has in fact amended the order 

dated 29.11.2019 without there being any prayer by the respondent 

promoter for rectification of order dated 29.11.2019 as the reading 

down of prayer clause of rectification application would suggest as 

such the impugned order is a perverse order. 

X. BECAUSE, the impugned order has been passed dehors the 

provisions of the Act and a as such is able to be quashed. 

XI. BECAUSE, the impugned order smells malice and suffers- from the 

vice of biasness as such is liable to set aside. The records of the 

case as submitted by virtue of the instant appeal would establish 

that the hearing of the rectification application is conducted on 

30.07.2021, the order passed in the rectification application is 

uploaded a on the portal of the learned regulatory authority on 

02.08.2021 whereas the information qua adjustment of the amount 

of delay interest is already processed by the respondent to the 

appellant under letter dated 29.07.2021 as such the hearing on the 

rectification application offered to the appellant was nothing but a 

procedural formality. The regulatory authority had already 
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predetermined the controversy. The impugned order therefore 

further suffers from the vice of principles of natural justice. 

XII. BECAUSE, the demand letter dated 29.07.2021 cannot stand in the 

eyes of law as the same has been issued in pursuance of the 

impugned order dated 15.07.2021, which in itself is an illegal 

order, as submitted herein above. The challenge to the demand 

letter dated 299.07.2021 is on the same grounds as submitted 

hereinabove, the contents of which are not being repeated for the 

sake of brevity and therefore he same is also liable to be set aside 

being the consequential demand letter. 

XIII. BECAUSE, in addition to the above said contention, the demand of 

holding charges cannot stand in the eyes of law for the foregoing 

reasons:- 

a) The physical possession of the apartment has already been 

handed over to the appellant in September, 2020; the 

respondent though had received the occupancy certificate on 

06.01.2021. 

b) The respondent cannot impose the cause of delay in 

delivering the possession of the apartment onto the 

appellant because as a matter of fact it is the respondent 

which had failed in delivering the possession of the 

apartment in accordance with law. The possession of the 

apartment cannot be offered prior to receipt of occupancy 

certificate which the respondent had received on 

06.01.2021. 

c) The conduct of the respondent itself led to initiation of 

litigation by the appellant before the learned regulatory 

authority. 

d) The demand of holding charges cannot be pressed into 

service on the basis of the builder buyer agreement as the 

terms of the builder buyer agreement is in violation of the 

provisions of the law. Agreement to the extent in restraint of 

law is void ab inito and therefore cannot be read for the 

purpose of holding the demand of holding charges as legal. 

Violation of law in the sense that the holding charges, if any, 
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can be said to be payable once the respondent has complied 

its part of obligations for handing over of possession in 

accordance with law and not otherwise. 

e) Without prejudice- to the aforesaid submissions, the demand 

of holding charges till from September,2020 30.06.2021 is 

completely in derogation to the position that the possession 

had already been taken over by the appellant in September 

2020. 

XIV. BECAUSE, the impugned order suffers from the vice of malice and 

is a bias order. 

5. The appellant has sought the following reliefs:- 

A. Allow the present Appeal and set aside the order dated 15.07.2021 

passed by the learned regulatory authority. 

B. Direct the respondent promoter to pay the delay interest as 

ordered by the regulatory authority in terms of the order dated 

29.11.2019 passed by the regulatory authority. 

C. Quash the demand letter dated 29.07.2021 issued in pursuance of 

the impugned order dated 15.07.2021 passed by the learned 

regulatory authority. 

D. Direct the respondent promoter to execute the sale deed of the 

apartment allotted to the appellant. 

E. Any other relief, which this Hon'ble Tribunal deem just and 

proper, in the interest of justice, equity and good conscience. 

6. Learned counsel for the respondent in his objection submitted that the 

appellant has already taken possession way back in 2018 and this fact has 

been admitted by the appellant when he appeared in person before this 

Tribunal on 10.05.2022 as he himself gave a statement in this regard. He 

further stated that the respondent has already applied for procuring the 

Occupancy Certificate way back on 03.04.2018 and as per the office 

order dated 16.09.2019, issued by the Regulatory Authority in case the 

concerned Development Authority fails to grant the CC or issue any 

objection within a period of next 8 days, then such project shall be 

deemed to be completed. 

6.1 Learned counsel for the respondent submitted that the promoter had 

already sent an offer-for-possession on 10.03.2017 after applying for CC 
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and paying dues for requisite NOCs and subsequently on 14.06.2018, the 

last NOC was obtained by the respondent and for the sake of compliance 

of order dated 29.11.2019, the due date till which penalty was imposed 

on the respondent will be 22.06.2018. Hence the claim of the appellant 

that he is entitled to delay interest up to 14.01.2021 is entirely based on 

the false perspective. 

6.2 Learned counsel for the respondent stated that the order dated 29.11.2019 

already stands complied as recovery of the requisite amount which is to 

the tune of Rs. 15,07,705.51 is already done from the respondent 

promoter and the same has already been disbursed in the account of the 

appellant by the Regulatory Authority way back in the year 2021 in terms 

of the concerned orders. 

6.3 Learned counsel for the respondent stated that the appellant is merely 

trying to misguide the Tribunal by portraying a picture that the 

Regulatory Authority has modified its order but to the contrary the true 

and correct fact is that the Regulatory Authority has merely rectified the 

error of time period for which the delay interest was supposed to be paid. 

7. Heard Shri Siddharth Nandwani, learned counsel for the appellant and 

Shri Harish Pandey, learned counsel for the respondent. 

7.1 Learned counsel for the appellant during the course of argument on 

27.02.2023 submitted that in rectification application, the date for hearing 

was fixed for 30.07.2021 and the parties were communicated for fixing 

the date on 30.07.2021 through an email dated 29.07.2021 by the 

Regulatory Authority (page no. 236 of the appeal), then how order dated 

15.07.2021 is justifiable, whereas the matter was heard through V.C. on 

30.07.2021. Learned counsel for the respondent also submitted that he 

appeared before the concerned Bench on 30.07.2021 and he cannot make 

any comment regarding order passed on 15.07.2021 and this can be 

verified from the record.  

8. As per the analysis of pleadings, records and submissions of learned 

counsel for the parties in sum and substance the challenge to order dated 

15.07.2021 by the appellant is (a) primarily on the ground that the 

rectification of recovery certificate dated 16.02.2021 was required to be 

examined and necessary action was to be taken on administrative 
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side/Secretary of the Regulatory Authority and no rectification 

application was maintainable before the bench of the Regulatory 

Authority. But the bench of the Regulatory Authority examined the 

application for rectification of the respondent under the garb of 

rectification whereas no power of review is vested with the Regulatory 

Authority under the provisions of the Act and directed for correction in 

the recovery order/certificate dated 16.02.2021 by changing the period 

for delay interest. And (b) the appellant has also challenged the impugned 

order dated 15.07.2021 on the ground that the notice was issued through 

email dated 29.07.2021 to the parties directing to appear for hearing 

through VC on 30.07.2021 at 12.30 PM before bench no. 2, whereas the 

impugned order is of 15.07.2021, therefore, the same is antedated and 

speaks about the volume itself.  

8.1 In our considered view we are required to examine first as to whether the 

rectification application of the respondent was listed before the bench on 

15.07.2021 and after hearing the arguments of the parties, the impugned 

order was passed or in pursuance to email notice dated 29.07.2021 from 

bench no. 2 the aforesaid rectification application of the respondent was 

heard on 30.07.2021. 

9. During the course of hearing on 27.02.2023 after appreciating the 

submission of Shri Siddharth Nandwani, learned counsel for the appellant 

and perusing the email dated 29.07.2021 (page no. 236 of the appeal), on 

query being made from Shri Harish Pandey, learned counsel for the 

respondent, he admitted his appearance before the concerned bench on 

30.07.2021 and also submitted that he cannot make any comment 

regarding the order passed on 15.07.2021 and this can be verified from 

the record. Appreciating the submissions of learned counsel for the 

parties, records of both the complaints were summoned. 

9.1 On examining the records of both the cases, we could not find any detail 

about the hearing on 30.07.2021, but office note reveals that in pursuance 

to recovery certificate dated 16.02.2021, amount of Rs. 15,07,705.51 and 

Rs. 11,91,921.03 was recovered, but after order dated 15.07.2021, 

amount of Rs. 8,31,702.43 and Rs. 8,55,496.66 was released in favour of 
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the appellant/allottee and rest of the amount i.e. Rs. 6,76,003.57 and Rs. 

3,36,425.00 was retained by the Regulatory Authority on account of 

pendency of the instant appeal. But there is nothing on record regarding 

the hearing on 15.07.2021. 

9.2 An email notice was sent from the office of bench no. 2 on 29.07.2021 

for fixing the date of hearing on 30.07.2021 at 12.30 PM. And in 

pursuance to same learned counsel for the parties admitted their presence 

on 30.07.2021 through Video Conferencing and the fact of hearing on 

30.07.2021 is also admitted by Shri Harish Pandey, learned counsel for 

the respondent during the course of final argument on 21.07.2023 before 

this Tribunal. 

9.3 We have also checked the portal of the RERA in the instant case and 

found that order dated 15.07.2021 was uploaded on 02.08.2021, but in 

the proceeding details nothing has been recorded/mentioned about the 

hearing either on 15.07.2021 or 30.07.2021. Both sides have admitted 

their presence on 30.07.2021 in pursuance to email notice dated 

29.07.2021, but no order is on record in pursuance of the same. The only 

order is on record is of 15.07.2021, which was uploaded on the portal of 

UP RERA on 02.08.2021. 

9.4 Without making any observation on the functioning and the manner of 

passing this order, we are of the considered view that the order dated 

15.07.2021 is not sustainable in the eyes of law and deserves to be set 

aside. 

9.5 As we are proceeding to set aside the order dated 15.07.2021, hence we 

are refraining ourselves from making any observation with respect to the 

issues raised by the learned counsel for the appellant regarding the 

maintainability of the rectification application of recovery order dated 

16.02.2021 before the Regulatory Authority, instead of passing the order 

on administrative side by the Secretary of UP RERA. However, it is open 

for the counsels for the parties to make their respective grievances before 

the concerned bench of the Regulatory Authority.  

9.6 In view of the aforesaid, we set aside the order dated 15.07.2021 and 

remand back the matter to the Regulatory Authority for examining the 
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rectification application of the respondent afresh with a liberty to the 

parties to press their respective claim. 

9.7 We fix this matter before the Regulatory Authority on 16.08.2023. 

9.8 The Secretary, UP RERA is directed to place the record before the 

concerned bench on 16.08.2023. 

9.9 The Registrar of the Tribunal is directed to send the copy of this order 

alongwith the record of both the complaints to the Secretary, UP RERA 

immediately.  

Dated: 02.08.2023 
GauravSri/-                      (K.K. Jain)                  (D. K. Arora) 

 


