BENCH NO.1.

THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL

AT LUCKNOW.

Appeal No. 817 OF 2020
M/s Paarth Infrabuild Private Limited ........ Appellant.
Vs.
Rahul Khanna coens Respondent.

Hon’ble Mr. Sanjai Khare, Judicial Member.

Hon’ble Mr.Rameshwar Singh, Administrative Member.

l.

Heard Sri Saurabh Mishra, learned counsel for the appellant and Ms.

Jaipriya Swapnil, learned counsel for respondent on appeal.

The present appeal has been filed challenging the composite order dated
24.09.2020, passed i two  Complaints 1ie. Complaint
No.LKO162/09/2309/2019 (Seema Maheshwari) and Complaint No.
LKO162/06/0094/2019 (Rahul Khanna and Shweta Khanna) Versus
Paarth Infrabuild Private Limited. The learned Regulatory Authority
while deciding the above complaints has made Complaint
No.LKO162/09/2309/2019 (Seema Maheshwari) as leading case. By the
impugned order the learned Regulatory Authority ordered for delivery of
possession of the allotted unit to the respondent/allottee after receiving
the OC/CC and after taking legal charges by executing registered sale
deed and delayed interest for the delay period.

The facts which give rise to the present appeal are that the
complainant/respondent filed a Complaint No. LKO162/06/0094/2019,
Rahul Khanna and Shweta Khanna Versus Paarth Infrabuild Private
Limited, before the Regulatory Authority on 03.06.2019 wherein the
complainant/respondent prayed for possession along with delayed penalty
interest. Promoter/appellant filed reply against the complaint on
15.11.2019. The matter was posted for arguments on 06.08.2020, on that

date counsel for promoter/appellant sought adjournment and the same was
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granted by the authority. The appellant was surprised to know that the
matter was finally decided without giving fair and equitable chance of

hearing to the appellant.

Appellant has registered a project in the name and style “Aadyant Phase-1”
with U.P.RERA on 30.07.2017 and thereby declared the date of
completion on 30.11.2018. The appellant again sought extension of time
and the same was extended till 31.11.2019. The promoter appellant
allotted flat bearing no.1404 in Block-Ashlesha-A for basic price of
Rs.54,04,455/- on 19.04.2013 under construction linked payment plan, to
the respondent. Builder Buyer Agreement (BBA) was signed between the
parties on 26.05.2016 for total price of Rs.61,39,490/- including taxes.
The promoter filed application for issuance of completion certificate with
LDA on 29.04.2019 after completing the project in respect of Tower in

which the respondent was having their Unit.

Despite regular follow up and visits to the LDA, the LDA has neither
granted completion certificate nor has rejected the application of the
promoter/appellant. After completion of 3 months of the filing of
application and no objection being raised by the LDA then it is deemed
that completion certificate has been granted by the sanctioning authority
as per Section 15A of U.P.Urban Planning & Development Act, 1973.
Therefore, deemed CC is dated 29.07.2019. The promoter instantly started
process for handing over the possession to respective allottees, but the
respondent was not called for the possession as their booking was
cancelled by the promoter on 29.04.2019, for non-payment of the
instalments. There was no delay in handing over of possession and

completion of the project.

The promoter/appellant issued demand notice on 02.01.2018, 23.02.2018
to the complainant respondent to clear the outstanding dues of
Rs.34,06145/- (including interest) but each and every time respondent
ignored its request and failed to pay the outstanding dues as so agreed in
the BBA. As per clause 10(i) a,b and ¢ and 10 (ii) of the application form
for allotment of apartment, the appellant promoter cancelled the unit of
the respondent allottee. Information of cancellation was sent to the

respondent on 29.04.2019. Complainant respondent filed the present
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complaint before the UP RERA on 03.06.2019 for seeking possession,
despite knowing the fact that their unit has already been cancelled and
filing of complaint was an after thought and with malafide intention. The
cancellation of Unit was due to the default of the allottee. Allottee failed

to fulfil his contractual obligations.

The appellant promoter has filed this appeal and sought relief mainly on

the grounds :

(1) The learned Regulatory Authority has passed the impugned order
without giving opportunity of hearing to the appellant. The matter was
adjourned to 06.08.2020 but final order has been passed in the matter

through a common order.

(1) Learned Regulatory Authority has erroneously decided two different
complaints having different facts and circumstances through the common

impugned order.

(i11) Learned Regulatory Authority did not consider the admission of the
respondent allottee regarding the defaults in payment of consideration
amount as per the payment plan mentioned in the BBA even after

receiving regular reminders.

(iv) Unit allotted to the respondent allottee was cancelled by the
appellant/promoter due to the default of the allottee but learned authority
has not considered this aspect of the matter. Learned Regulatory Authority
did not frame and decide any question as to when the unit has been
cancelled then how the possession of unit can be given. Cancellation of
the unit was not challenged by the respondent/complainant while it was
within the knowledge of the allottee and the appellant promoter also
mentions this fact in his objection filed before the learned Regulatory
Authority. Learned Regulatory Authority without quashing the
cancellation of the wunit and restoring the unit in the name of
respondent/complainant could not have ordered for possession to the
respondent/complaint. The appellant has sought relief to set aside the
impugned order dated 24.09.2020, passed by the learned Regulatory
Authority.
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Respondent allottees have stated in their reply/objection to the appeal that
respondents/allottees filed Complaint No. LKO162/06/0094/2019, Rahul
Khanna and Shweta Khanna Versus Paarth Infrabuild Private Limited,
before the Regulatory Authority for possession and delay interest against
the appellant/promoter because the project was delayed and possession

was not delivered within the assured period.

It has been submitted that BBA signed between the parties on 26.05.2016
was for the total price of Rs.58,63,205/- and not for Rs.61,39,490/- as
alleged by the appellant. Present appeal has been filed on incorrect and
misleading facts. Project was not complete in all respects. LDA has not
issued any completion certificate to the appellant/promoter’s project.
Learned Regulatory Authority has mentioned in the impugned order dated
24.09.2020 that technical team of UP RERA visited to the said project and
submitted spot inspection report on 12.03.2020.

According to the report of technical team 70% work of the total project
has been completed including 85% Tower, 15% of the development work
i.e. Community Building, Green Area, Street Light, STP, CCTV, Fire
system and boundary wall work was not completed and it was also
mentioned in the report that it will take an year in completion of project.
On this basis learned Regulatory Authority observed that construction

work is not complete.

Facts and circumstances mentioned by the appellant promoter regarding
the completion of project are incorrect and untenable. Respondents
allottees have paid dues well in time but possession of the flat has not
been delivered. Issuance of demand notice and cancellation notice is just
an after thought and no notice was served upon the allottees. Even after
payment of the huge amount, the possession of the flat has not been
delivered by the appellant/promoter to the respondents allottees.
Respondents/allottees are entitled for possession with delay interest from
the appellant promoter. Learned Regulatory Authority has passed the

impugned order in accordance with facts and circumstances and law.

After hearing learned counsel for parties on the facts of the case,
following issue is framed for the analysis of appeal and facts mentioned

in the objection :
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“Whether the order passed by the Regulatory Authority is beyond the

pleadings of the parties of Complaint No. LKO162/06/0094/2019, Rahul
Khanna and Shweta Khanna Versus Paarth Infrabuild Private Limited.”

Perusal of impugned order reveals that only facts of Complaint
No.LKO162/09/2309/2019 (Seema Maheshwari Versus Paarth Infrabuild
Private Limited) have been mentioned. No fact regarding cancellation of
unit of complainant Rahul Khanna/Shweta Khanna has been mentioned.
No issue has been framed regarding the effect of cancellation of the unit
of the present respondents/allottees and effect of not challenging the
cancellation by the allottees in the complaint before the learned
Regulatory Authority, which makes it clear that core issue of
respondents/allottees’ complaint about cancellation of unit, effect of not
challenging cancellation in complaint was neither discussed/analyzed nor
any finding was recorded by the learned Regulatory Authority. The
whole impugned order has been passed on the facts and issue involved in
Complaint No.LK0O162/09/2309/2019 (Seema Maheshwari Versus Paarth
Infrabuild Private Limited). Relief of complaint can be allowed or
rejected only on the analysis of issues framed based on facts of pleadings

of parties.

The issues of pleading, prayer and moulding of reliefs have been examined

time & again by Hon'ble Supreme Court, as well as, by the Judicial
Forums holding therein that the rights of the parties stand crystallized on
the date of institution of the proceeding on the basis of pleadings &

prayer.

In Bhagwati Prasad vs. Shri Chandramaul, AIR 1966 SC 735, the

Hon'ble Supreme Court was pleased to observe that:-

“The importance of the pleadings cannot, of course, be ignored,
because it is the pleading that lead to the framing of issues and a trial
in every civil case has inevitably to be confirmed to the issues framed in
the suit.”

The Hon’ble Supreme Court in the case of Bachhaj Nahar vs Nilima
Mandal &Ors; reported in (2008) 17 SCC 491, was pleased to observe
that a Court cannot make out a case not pleaded. The Court should

confine its decision to the question raised in pleadings. Nor can it grant
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a relief which is not claimed and which does not flow from the facts

and the cause of action alleged in the plaint.

The issue was again examined by the Hon’ble Supreme Court in the
case of Bharat Amratlal Kothari and Anr. Vs. Dosukhan Samadkhan
Sindhi and Ors., (2010) 1 SCC 234, and the Court in paras 29 and 30
of the judgment was pleased to examine and observe that “normally
the Court will grant only those reliefs specifically prayed for by the

petitioner”.

In Messrs. Trojan & Co. Vs. RML.N.N. NagappaChettiar, AIR 1953
SC 235, Court considered the issue as to whether relief not asked for by
a party could be granted and that too without having proper pleadings.
The Court held as under:-

“It is well settled that the decision of a case cannot be based on
grounds outside the pleadings of the parties and it is the case
pleaded that has to be found.”

In view of the above, law on the issue can be summarized that relief
can be allowed or rejected only on the analysis of the facts mentioned
in the pleadings of the parties. Pleadings made in a case lead to framing

of issues to be examined by the courts.

Perusal of impugned order reveals that no facts and issues of
respondents allottees’ complaint and objection of promoter has been
mentioned in the impugned order nor analyzed/examined. Impugned
order is manifestly based on facts and issues of the Complaint
No.LKO162/09/2309/2019 of complainant Seema Maheshwari. Issue
of cancellation of unit was not involved in the complaint of Seema
Maheshwari while validity of cancellation of unit, effect of cancellation
and effect of not challenging the cancellation of unit was involved in
the present matter, which makes it clear that disputed facts and issues
involved in both complaints are quite different. Therefore, two
complaints involving different facts and issues cannot be clubbed
together and decided by the composite order only because relief sought
in both the complaints are similar and both complaints are of the same

project.
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It is our considered view that Regulatory Authority had passed the
order directing the promoter to give possession of the Unit to the
allottees without appreciating the pleadings of the Complaint No.
LKO162/06/0094/2019, Rahul Khanna/Shweta Khanna, in other words
impugned directions for giving possession to the allottee is beyond the
pleadings of the parties. Relief granted by the Regulatory Authority is
without analysis and adjudicating the disputed facts and issues of the

allottees and promoter. Question is answered accordingly.

In the facts and circumstances analyzed above, we are of the opinion that
the learned Regulatory Authority committed an error by not analyzing
and adjudicating the disputed facts and issues regarding the complaint of
allottees and objections of promoter and passed order only on the basis of

the facts of the complaint of Seema Maheshwari.

In view of the aforesaid analysis, we are of the considered view that the
impugned order dated 24.09.2020, passed in the instant appeal suffers
from illegality and perversity and is not sustainable in the eye of law in
relation to the Complaint No. LKO162/06/0094/2019 of Rahul Khanna/
Shweta Khanna

Accordingly the appeal is allowed. The order dated 24.09.2020, passed in
Complaint No. LKO162/06/0094/2019, Rahul Khanna and Shweta
Khanna, Versus Paarth Infrabuild Private Limited is set aside and
quashed only in relation to the above complaint. Complaint No.
LKO162/06/0094/2019, Rahul Khanna/Shweta Khanna is restored to its
original number. The matter is remanded back to the Regulatory
Authority to decide the aforesaid complaint afresh in the light of the
observations made herein above, expeditiously preferably within three
months from the date of uploading this order on portal. Both the parties
are directed to appear before the Regulatory Authority on 25.02.2025.
The Registrar is directed to communicate this judgment/order to the
Secretary of the Regulatory Authority for being placed before the
concerned Bench of the Regulatory Authority on the date fixed.

No order as to costs.

Dated :31.01.2025

Irfan

(Rameshwar Singh)  (Sanjai Khare)



