BENCH NO.1.
Reserved

THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL
AT
LUCKNOW
Appeal No.532 OF 2022

Greator Noida Industrial Development Authority ...... Appellant.
Vs.

Santosh Kumari ... Respondent.

Hon’ble Mr. Sanjai Khare, Judicial Member.
Hon’ble Mr.Rameshwar Singh, Administrative Member.

1. This appeal has been preferred by the appellant under Section 44 of the
Real Estate (Regulation and Development) Act, 2016, against the
impugned order dated 16.12.2020 uploaded on 21.01.2022 passed by the
learned Adjudicating Officer, U.P. Real Estate Regulatory Authority,
Regional office at Greater Noida, Uttar Pradesh in Complaint No.
NCR144/03/51534/2020.

2. The facts of the case, in brief, as culled out from the memo of appeal, are
that a Built-up Housing Scheme-BHS-16/2013 was published on
02.04.2013 by Project Department, Greater Noida Industrial
Development Authority for the proposed construction of flats in Sector
MU-II /SECTOR-10/Omicron-1, Greater Noida. The last date of scheme
was 02/05/2013.

2.1  The respondent applied for 29.76 square meter flat under Built-up
Housing Scheme Code: BHS-16/2013 introduced by Greater Noida
Industrial Development Authority, through his application No. 24565
with payment of registration amount INR 80,000/- choosing Fourteen
Half Early payment option (E-1) on 29-04/2013

2.2 Under the Built-up housing scheme code: BHS-16/2013, flats were to be
allotted to applicants through the draw.



2.3
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2.5

The respondent successfully got the allotment of Flat no. 3TF at
Tower/Block-15, Sector-MU-2, Greater Noida in a draw conducted by
Greater Noida Industrial Development Authority.

That the respondent opts to pay the balance cost of flat in 14 half yearly

installment in Seven years.

The letter of allotment cum allocation letter for flat no. 3TF at
Tower/Block-15, Sector-MU-2, Greater Noida was issued by the
appellant on 18.09.2013 with advice to pay allotment money (after
adjustment of registration money) of Rs. 1,45,600.00 on or before 02-01-
2013.

2.6 The respondent/allottee has paid Rs. 1,45,600.00 on dated 30-10- 2012.

2.7 In brochure published for Built-up housing scheme BHS-16/2013, it was

clearly mentioned for the cost of the flat as "Tentative cost of Built-up
House". The cost of the flat is determined with consideration of actual

expenditure/ anticipated expenditure..

2.8 The increase in government duties and taxes on respective essential items,

2.9

2.10

2.11

the cost of the building material and related services increased beyond
inflation rate, on time to time which directly affect the anticipated

expenditures reflecting which the cost of the flats increased.

Greater Noida industrial Development Authority is non-profit making

organization, it works on No profit no loss principle.

As per the brochure of Built-up Housing Scheme Code BH16/2013 as
mentioned in its Clause-N, the possession of the booked flat no. 3TF at

Tower/Block-15, Sector-MU-2, Greater Noida was supposed to be given
in Four (4) years i.e. on or by 17.09.2017.

The project under Scheme Code: BHS 16/2013 was completed on
09.09.2016 and as per the terms of NIT with the contractor is liable to
rectify the defects/discrepancy within the next one year from the date of
completion and accordingly after rectification of defects, offer letter for
getting execute Lease deed and took possession was issued on dated 28-
12-2017 within Six months from the date of issuance of the referred Offer

letter.



2.12  As per the order passed by Hon'ble UP-RERA Gautam Buddha Nagar

2.13

vide Order Para No.-1, it was ordered to Greater Noida Industrial
Development to ensure that the possession to Allottee is given with in 45
days from the date of referred order is uploaded on UP-RERA Portal,
whereas theLease Deed was executed by Allottee on dated 27-03-2018
and the possession was taken over of the flat by the allottee on 27-03-

2018 itself as referred here above in para-xii.

As per the order passed by Hon'ble UP-RERA Gautam Buddha Nagar
vide Order Para No.-2, it was ordered to Greater Noida Industrial
Development to pay interest on the deposited amount of allottee from
dated 19-09-2017 to the date of issuance of the Completion Certificate or
date of Possession Certificate, whereas the project was completed on
09.09.2016 and accordingly Completion Certificate was issued on
09.09.2016 for the project and subsequently offer letter for execution of
Lease deed and took possession was issued on 28-12-2017 as referred

hereabove in Para-xii.

2.14 That the Allottee get lease Deed executed on 27-03-2018 and took

(O8]

possession after execution of Lease Deed same Day.

The appellants have submitted that the appellate authority may revise the
order passed by the Hon'ble UP Real Estate Regulatory Authority Greater
NOIDA on 16.12.2020 in complaint number NCR144/03/51534/2020.

Heard Sri Rishindra Vikram Singh, learned counsel for appellant.

By order dated 20.09.2024 the case was proceeded ex parte against the
respondent. Even today no one is present for respondent nor objection has

been filed.

Learned counsel for appellant submits that document of possession dated
27.03.2018 was filed before the Regulatory Authority as well as uploaded
in this appeal also which is lease deed/document of possession as well, to

which the Regulatory Authority did not take cognizance.

In view of above, we deem it proper to frame the following issues :



9.1

9.2

(1)  Whether it is necessary and mandatory for the Promoter to have
first Completion Certificate (C.C.) and Occupation Certificate (O.C.)
under the provisions of the Act of 2016 and Rules of 2016, read with the
U.P. Apartments (Promotion of Construction, Ownership and

Maintenance) Act 2010 before offering possession?

(11))  Whether OC/CC can be issued by back dating/with retrospective

effect ?

(ii1)) Whether there was a delay in completion of the Project in question?
(iv) There is any illegality or perversity in the impugned order ?

Issue no. (1) is whether it is necessary and mandatory for the Promoter to
have first Completion Certificate (C.C.) and Occupation Certificate (O.C.)
under the provisions of the Act of 2016 and Rules of 2016, read with the U.P.
Apartments (Promotion of Construction, Ownership and Maintenance) Act

2010 before offering possession ?

In order to appreciate the issue, we examine Section 2(q) and Section 2(zf) of
the Act of 2016, which defines Completion & Occupancy Certificate, the
same are extracted as follows:-

“Section 2:- Definitions - In this Act, unless the context otherwise
requires,-

“Section 2 (q) "completion certificate” means the completion certificate,
or such other certificate, by whatever name called, issued by the
competent authority certifying that the real estate project has been
developed according to the sanctioned plan, layout plan and
specifications, as approved by the competent authority under the local
laws;”

“Section 2 (zf) "occupancy certificate" means the occupancy certificate,
or such other certificate by whatever name called, issued by the
competent authority permitting occupation of any building, as provided
under local laws, which has provision for civic infrastructure such as
water, sanitation and electricity,;”

On examination of the provisions of Section 2 (q) and Section 2(zf), we find
that completion certificate is basically a certificate issued by the competent
authority certifying that the Real Estate Project has been developed according

to the sanctioned plan, lay out plan and specifications, as approved by the



competent authority under the local laws. On the other hand, the occupancy
certificate is issued by the competent authority permitting occupation of any
building, as provided under local laws, which has provision for civic

infrastructure such as water, sanitation and electricity etc.

9.3 Similarly, Section 4(5) of the U.P. Apartments Act, 2010 prescribes for

Completion Certificate, which reads as follows:-

“Section 4(5) of the U.P. Apartments Act, 2010:-An apartment may be
transferred by the promoter to any person only after obtaining the
completion certificate from the prescribed sanctioning authority
concerned as per building bye-laws. The completion certificate shall be
obtained by promoter from prescribed authority [within the period
specified for completion of the project in the development permit or the
building permit as the case may be] Provided that if the construction
work is not completed within the stipulated period, with the permission
of the prescribed authority;

Provided further that if the completion certificate is not issued by the
prescribed sanctioning authority within three months of submission of
the application by the promoter complete with all certificates and other
documents required, the same shall be deemed to have been issued after
the expiry of three months.

Explanation: For the purposes of this sub-section "completion" means
the completion of the construction works of a building as a whole or the

completion of an independent block of such building, as the case may

be.”

9.4 Section 4(5) of the U.P. Apartments Act 2010 clearly lays down that an
apartment may be transferred by the Promoter to any person (allottee) only
after obtaining the C.C. from the prescribed sanctioning authority concerned as
per building by-laws. The C.C. is required to be obtained by the Promoter,
meaning thereby that Allottee has no role to play in obtaining C.C. from the
prescribed authority. A Promoter is required to first obtain C.C./O.C. from the
prescribed authority, only thereafter register conveyance deed of the real estate
in favour of the Allottee(s) and a legal & habitable possession can be offered to

the Allottees.

9.5 The issue of offering handing over possession prior to obtaining occupancy
certificate was also examined by the Hon’ble Supreme Court in Civil Appeal

Nos. 1232 and 1443-1444 of 2019 R.V. Prasannakumaar and ors. Vs. Mantri



9.6

9.7

10.

10.1

Castles Pvt. Ltd. and ors.decided on 11.02.2019 wherein it has been observed

that possession cannot be handed over prior to obtaining occupancy certificate.

Further, Section 11(4)(b) and Section 17 of the Act 2016 mandate the promoter
to obtain completion certificate or occupancy certificate or both, as applicable,
from the competent authority and make it available to the allottees individually
or to the association of allottees, as the case may be, and execute a registered
conveyance deed in favour of allottee along the undivided proportionate title in
the common areas to the association of the allottees or the competent authority,
as the case may be, and hand over the possession within three months from the
date of issue of occupancy certificate and corresponding obligation has been
imposed upon the allottee to take physical possession of the unit within a
period of two months of the occupancy certificate issued for the said
apartment, plot or building, as the case may be, vide Section 19(10) of the Act
2016.

In view of the aforesaid analysis, we are of the considered view that as per the
provisions of the U.P. Apartments Act, 2010 read with the provisions of Act,
2016 a Promoter is required to offer legal and habitable possession to the
allottees only after obtaining C.C./O.C. and ask for clearing dues by raising

final demand. Issue no. (1) is answered accordingly.

Issue No.2 : We have to analyze whether OC/CC can be issued by back

dating/with retrospective effect.

Appellant promoter has filed copy of completion -certificate/occupation
certificate dated 29.05.2023 in which it has been mentioned that project was
complete and available for use by allottee since 15.10.2018. Section 4, sub
section (v) of U.P.Apartment Act, 2010 makes provision that an apartment can
be transferred to any person only after obtaining completion certificate from
the prescribed authority. It has also been mentioned that promoter should apply
for completion certificate within the period fixed for completion. If promoter
applies for completion certificate beyond the completion period, then it can be
applied/filed with the permission of the authority. This section also makes
provision that if promoter applies for completion certificate with all required
certificates and documents and no objection is raised within 3 months, same

shall be deemed to have been issued after expiry of 3 months. Section 15-A of



10.2

11.

the U.P.Urban Planning and Development Act,1973 makes the provision that
promoter has to complete the development of the project according to the
approved plan, therefore, there is procedure and time for applying to obtain the

completion certificate prescribed in the Act and Rules.

It is clear that when a promoter applies for completion certificate/occupation
certificate then the authority after due consideration either order for issuing
completion certificate or reject but there is no such provision that competent
authority has power to issue completion certificate/occupation certificate by
mentioning any back date of completion because it is clear that promoter will
apply for completion certificate/occupation certificate within the assured period
of completion of project and on application after proper inquiry of the project,
completion certificate is issued. There is no document placed on record which
reveals that any application for OC/CC was applied by the promoter to the
competent authority. Therefore, when competent authority has knowledge
about the completion of the project on 15.10.2018 then how the completion
certificate was issued after almost 4’2 years on 29.05.2023. It has also been
mentioned in the completion certificate that “this certificate for the
confirmation and certification of the completion of project dated 15.10.2018 is
being issued for the purpose of submission of completion certificate for the
project in U.P. Real Estate Regulatory Authority”. No fact has been mentioned
that if promoter has applied after the completion period of the project then
whether any permission was granted by the authority or not. Therefore, there is
no sound reason to issue an OC/CC mentioning 4 ‘2 years back date of
completion of project. Therefore, the date 29.05.2023 of issue of OC/CC will
be effective from the date of issue of certificate and not from the back date

mentioned in the certificate. Issue No.2 is answered accordingly.

By issue no.3 we have to analyze whether there was a delay in completion of

the Project in question.

11.1 Allotment letter is dated 18.09.2013. As per brochure Clause N (page-7 of the

brochure) possession was to be given within four years from the date of
issuing of allotment letter. OC/CC was obtained on 29.05.2023 in which it has
been mentioned that project was complete on 15.10.2018. Agreement to lease
was executed on 20.01.2014. Lease deed is said to be executed on 27.03.2018

and possession is said to be delivered on the same day i.e. 27.03.2018.



11.2

12.

Answer to question no.2 makes it clear that OC/CC cannot be issued with any
back date or retrospective effect. In OC/CC date of completion has been
mentioned 15.10.2018, which makes it very clear that on 27.03.2018 when
lease deed is said to be executed and possession is said to be handed over was
without any OC/CC or completion of project. Appellant has specifically
mentioned in his complaint that no possession has been delivered to the
allottee. Law is settled on the point that no lease agreement can be

executed/possession can be offered by the promoter without obtaining

OC/CC.

In the above backdrop of facts and circumstances, document of lease deed as
well as document of possession are not as per the legal provisions as well as
the allottee 1s also denying from receiving any possession of the allotted unit
at the time of filing of the complaint. Appellant promoter further has not
mentioned any date of applying for obtaining the OC/CC. If the project was
complete and ready on 15.10.2018 then why an application for obtaining
OC/CC was not presented before the Competent Authority within time.
OC/CC has been issued on 29.05.2023 and there is no submission of the
appellant/promoter that delay in issuing OC/CC has been caused by the
competent authority. Therefore, completion of project will be from the date of
issuing OC/CC 1.e. 27.03.2018. It is therefore clear that project is delayed.

Issue No.3 is answered accordingly.

Issue No.4 : We have to analyze whether there is any illegality or perversity in

the impugned order.

Answer to issue no.l makes it clear that it is necessary and mandatory for the
promoter to have first OC/CC before offer of possession to the allottee. Answer
to issue nos.2 and 3 makes it clear that no OC/CC can be issued by the
competent authority by mentioning the back date of completion or OC/CC
having any retrospective effect. It is also clear that project in question is
delayed and OC/CC is effective from the date of issue i.e. 29.05.2023. Perusal
of impugned order of Regulatory Authority reveals that Regulatory Authority

has ordered the promoter :

(1) to give possession of the Unit to the allottee with amenities mentioned
in the allotment letter/brochure within 45 days from the date of uploading the

order.
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13.

(11) delay interest at the rate of MCLR+1% from 19.09.2017 to OC/CC or
offer of possession whichever is later excluding force majeure (Covid period)

from 25.03.2020 to 25.09.2020).

(i11)  If any amount/dues remains to be paid by the appellant, he shall pay the
same to the respondent. If there is any delay in payment by the complainant
then the respondent is liable to get delay interest under Section 2(za)(i) of the
Act, 2016, but the rate of interest shall not be more than MCLR+1%.

Answer to issue nos.l to 3 makes it clear that project is delayed. OC/CC
cannot be issued with retrospective effect. OC/CC will be effective from the
date of issuing the same by the competent authority, therefore, impugned order
dated 16.12.2020, passed by the Regulatory Authority does not suffer from any

illegality and perversity. Issue No.4 is answered accordingly.

In view of the aforesaid analysis, we do not find any illegality or perversity in
the impugned order dated 16.12.2020, passed by the Regulatory Authority.

The appeal is accordingly dismissed.

Dated :03.03.2025.

Irfan

(Rameshwar Singh) (Sanjai Khare)



