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This review application has been preferred by the appellant (Ruchita
Sinha) under Section 53(4)(e) of the U.P. Real Estate (Regulation and
Development) Act, 2016 seeking review of the judgment and order dated
22.09.2021 passed in Appeal No. 248 of 2019 whereby the appellant was
directed to make reimbursement of VAT charges on the amount paid
during VAT regime, in the ratio which comes in her share, to the Builder-
Company out of the total liability, within one month from the date of

uploading of the judgment/order.
Heard Shri Atharva Arya, learned counsel for the review applicant.

Learned counsel for the applicant has stated the following grounds in this

review application:-

The impugned judgment and order has been passed assuming that the
opposite party has not charged and collected Value Added Tax from the
appellant, however the payment plan appended with the Builder Buyer
Agreement clearly establishes that the opposite party has charged and

collected Service Tax and GST as per payment plan.

The Tribunal has erred in holding that the opposite party has not

collected VAT from the appellant, however from the record submitted in



the appeal makes it apparent that the opposite party has infact charged
and collected the VAT from the appellant.

The Tribunal has imposed a liability on the appellant to reimburse the
opposite party for VAT on the 50% of the amount, it is however
apparent from the payment plan appended with the Builder Buyer
Agreement that the opposite party has realised the amount of VAT from
the appellant.

The Tribunal has ignored the fact that date of agreement is a vital aspect
of any contract and purchaser cannot be hold liable for any liability of
seller prior to agreement date. Section 23 of the Indian Contract Act,
1872 enunciated that by agreement statute cannot be silenced. It is
pertinent to mention that Appellant booked flat on 29.04.2017 and
therefore respondent added all the cost incurred till the date of

agreement including VAT in the basic sale price.

The opposite party has charged and collected Goods and Services Tax
from the appellant without passing the benefit of Input Tax Credit of the

same is violation of the Goods and Services Tax Act, 2017.

The Tribunal has overlooked the important definition of VAT which
categorically provides that once the builder has deposited tax, he is
barred from the provisions of Section 23 of the Value Added Tax, Act

from charging the tax again.

“23. Realisaiton of tax on sale or purchase of goods. [(])(a) No
person who is not a dealer registered under this Act, shall in respect
of any sale or purchase made by or through him, realize from any
person any amount by way of tax on sale or purchase of goods or any
amount in lieu of tax on sale or purchase of goods by giving it
different name or colour and no dealer registered under this Act,
shall in respect of any sale or purchase made by or through him,
realize from any person , other than a person to whom goods are sold
by him, any amount by way of tax on sale or purchase of goods, or
any amount in lieu of tax on sale or purchase of goods by giving it

different name or colour,

()...
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(4) No dealer shall include the amount of tax already paid on the
purchase of goods in the sale price of such goods resold or goods

manufactured using such goods.”

It may be noted that an amount of Rs. 6,57,64,295.00 deposited by
respondent builder on purchase of construction material viz Cement,
Steel etc. which used in construction of building and availed Input
Tax Credit. The opposite party cannot pass the tax liability
subsequent to the appellant.

The Tribunal overlooked the submissions that VAT deposited through
challan includes interest on late deposit of VAT, sale of scrap, Entry tax
and Works Contract Tax etc. Tribunal arbitrarily considered the
information received under RTI as final. The Tribunal failed to consider
that respondent supplied challans of Rs. 2,60,98,602/- out of which Rs.
1,93,89,201/- only attributed to VAT deposit. This can be understood
from the attached reply received on 28.08.2021 against the information
sought under RTI. However, earlier VAT authority replied that an
amount of Rs. 50,64,348/- deposited by opposite party as interest on
delayed deposit of tax.

It is well settled that an ‘alternate and without prejudice argument’ of a
party cannot be accepted as an admission on part of the party. In the
instant matter, the Tribunal committed error in passing the impugned
order dated 22.09.2021, solely on the basis of an ‘alternative and
without prejudice argument’ preferred by the counsel for the applicant
which is evident from the perusal of the written submission filed; and
the Tribunal, solely on the basis of alternate argument, had imposed the

liability for payment VAT of on the applicant.

Because the Tribunal failed to consider the fact that tax and other
charges paid during construction of flat is always included in the basic
sale price of the flat and the same cannot be charged separately without

supplying an invoice to the applicant.
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Because the judgment and order dated 22.09.2021 passed by this
Hon'ble Tribunal suffers from the manifest error of law, apparent on the
face of the record and if the same is permitted to stand would occasion
of failure of justice causing irreparable loss to the applicants, hence the

same deserves to be set aside.

In the affidavit, filed in support of the application for stay it is stated that:-

“It is imperative to mention that in the written submission filed on behalf
of the deponent, a without prejudice alternate argument was raised by
the applicant that even assuming that the VAT liability is Rs.
15,49,25,251/- the applicant cannot be liable to pay any amount towards
VAT exceeding Rs. 3,33,52,284/-, being 25.52% of the aforesaid
amount. For ease of perusal and kind consideration of this Hon ble
Tribunal, the alternative argument advanced by the deponent in its

written submission, is reproduced hereinbelow:

“Without prejudice to the aforesaid submission, alternatively, the
appellant submit that the amount demanded by the respondent as
VAT is exorbitant and unreal. As per the certificate issued by the
Respondent’s Chartered Accountant the respondent has calculated
the liability of VAT on the appellant taking the total liability to be
Rs. 15,49,25,521.00 out of which Rs. 5,05,35,987.00 has been
claimed towards interest, which amount has not been paid by the
Respondent towards VAT and there is no provision under VAT Act,
2008 entitling the Respondent to claim this amount from the
Appellants. Out of the total amount of Rs. 10,43,89,534.00 claimed
by the Respondent towards VAT, it has already availed input tax
credit of an amount of Rs. 6,59,72,902.00. further as per the
information received under Right to Information Act, the Respondent
has paid Rs. 50,64,348.00 towards late payment interest, the liability
of which cannot be fastened upon the Appellants. Thus, the net
amount of VAT remains merely Rs. 3,33,52,284.00 which is a mere
21.52 % of the amount of Rs. 15,49,25,521.00. Thus, in any case, the
Appellants cannot be liable to pay any amount towards VAT
exceeding Rs. 3,33,52,284.00, being 21.52 % of amount."



That it is well settled that an alternate and without prejudice argument
of a party cannot be accepted as an admission of a party. In the instant
matter, the Tribunal committed gross error in passing the impugned
order dated 22.09.2021, solely on the basis of an alternative without
prejudice argument of the counsel for the deponent which is evident
from the perusal of the written submission filed by the counsel

appearing on behalf of the deponent in the instant matter.

That the impugned judgment and order passed by this Hon ble Tribunal
is highly detrimental to the interest of the deponent, hence in the interest
of justice it is highly expedient that during the pendency of this review
petition before this Hon’ble Tribunal, the operation, effect and
implementation of the judgment and order dated 22.09.2021 passed in
Appeal No. 248 of 2019 (Ruchita Sinha and another Vs. M/s AIMS RG
Angel Promoters Pvt. Ltd.), may kindly be stayed, else the applicants
shall suffer irreparable loss and injury.

5. The relief sought in the complaint of the review applicant, as prayed in its

detailed complaint before the Regulatory Authority was as follow:-

(1) Direct the Respondent to execute the Sale Deed in the favour of the
Complainant as soon as possible.

(i1)  Direct the Respondent to execute the Tripartite Agreement.

(i11)  Direct the Respondent to refund the excess amount as took by the
Respondent in the name of PNG/IGL Connection along with 18%
interest.

(iv) Direct the Respondent to pay delay penalty in handing over the
possession of the flat along with 18% interest.

(v) Direct the Respondent to refund the excess or additional amount as
taken by the respondent not as per the payment plan along with 18%
interest

(vi)  Direct the Respondent to pay 18 percent interest to the Complainant
upon the amount paid by the Complainant for non execution of the
sale deed from date of payment till execution of the sale deed in the

favour of the Complainant.



(vii)  Direct the Respondent is to refund the amount of Rs. 76,470/-
(Rupees Seventy Six Thousand Four Hundred Seventy Only) along
with 18% interest.

(viii)  Direct the Respondent is to pass on the benefit of input tax credit
under the GST to the Complainant.

(ix) Direct the Respondent is to refund the excess amount as taken by the
Respondent in the name of GST due to non passing of the invoice of
the GST.

(x) Direct the Respondent to refund the amount as claimed for
maintenance and other facilities like club with a pool, gym and
health club and multi-purpose hall along with 18 percent per annum
interest.

(xi) Direct the respondent is to stop charging illegal and unjustified
amount under names of Swimming pool, GYM, and Club
Maintenance as these are not in operation.

(xi1i)  Direct the Respondent is to develop the green area, water sewerage,
Drainage system and other development as mentioned above.

(xii1))  Direct the Respondent to issue No Due Certificate in the favour of
the Complainant.

(xiv) To pass order of financial audit of funds of the
promoters/Respondent along with the inspection and audit of quality
and standard of the articles as promised by the Respondent at the
time of booking with the present articles.

(xv)  Direct the Respondent is to take back his illegal demands as raised
by the Respondent from the Complainant.

(xvi) Direct the Respondent is to separate the Maintenance Meter of the
flat from Electrical Meter.

(xvil) Direct the Respondent to pay Rs. 5,00,000/- for mental physical
harassment of the Complainant,

(xviii)  Direct the Respondent to pay Rs.1,00,000/- for litigation charges to
the Complainant.

(xix)  Pass such other and further order as this Hon'ble Tribunal May deem

fit in the interest of the Justice.

6. The Regulatory Authority clubbed 57 complaints and passed a composite
order on 06.08.2019.



The applicant alongwith other complainants of the impugned order, filed
61 appeals against the said composite order and after segregating them, 5
appeals were clubbed together and were decided by the composite order by
this Tribunal by order dated 22.09.2021. Rest 56 appeals were decided by
another composite order dated 30.07.2021. The review applicant herein is

one of the applicants from the aforesaid bunch of 5 appeals.

In all the 5 appeals, the prayers were similar and identical, which were as

follows:-

(D This Hon’ble Tribunal be pleased to set aside the impugned
judgment and order dated 06.08.2019 passed by the UP RERA,
Regional Office, Gautam Buddh Nagar, Bench 02 in related
complaints.

(I) ~ This Hon’ble Tribunal be pleased to set aside the demand letter
issued by the respondent against the appellants.

(II)  This Hon’ble Tribunal be pleased to restrain the respondent from
raising future illegal demands with respect to VAT/GST, Labour
Cess and Farmers’ Compensation.

(IV)  This Hon’ble Tribunal be pleased to direct the respondent to execute
a lease deed in favour of the appellants of the respective Flat situated
in Project, Aims Golf Avenue 2, Noida, U.P. and to get the same
registered, in a time bound manner.

(V)  This Hon’ble Tribunal be pleased to direct the respondent to pass the
benefit of input tax credit on the amount of Rs. 4,25,556.00 which
they have charged from the appellants.

(VI) To pass any other order which Hon’ble Court may deem just and
proper in the circumstances of the case.

(VII) Award the cost of the Appeal.

After examining the contentions, rival contentions and the documents
available on record, the appellant has prayed for various reliefs as
mentioned in para 5 above before the Regulatory Authority, but in the
appeal, the appellants/complainants have confined their claims with respect

to following three reliefs:-

(D This Hon’ble Tribunal be pleased to set aside the impugned
judgment and order dated 06.08.2019 passed by the UP RERA,
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Regional Office, Gautam Buddh Nagar, Bench 02 in related
complaints.

This Hon’ble Tribunal be pleased to set aside the demand letter
issued by the respondent against the appellants.

This Hon’ble Tribunal be pleased to restrain the respondent from
raising future illegal demands with respect to VAT/GST, Labour

Cess and Farmers’ Compensation.

The Tribunal after examining the pleadings of the parties, framed

following two questions:-

@

(1D

Whether the complaints presented before Regulatory Authority are
not maintainable as pleaded by respondent/builder-company in its
reply to the appeals?

Whether demands made by the respondent/builder-company with
respect to VAT/GST, Labour Cess, Farmers’ Compensation and
IGL/GAS connection are illegal as stated by appellants in their

appeals?

The bunch of 5 appeals which includes the appeal of the review applicant

was decided by a composite order in the following manner:-

(i)

ORDER

The impugned judgment and order dated 06.08.2019 passed by
learned Regulatory Authority in Complaint No.11201824283 of 2018
(Purshottam Patel and Aradhama Patel (his wife) vs. M/s AIMS RG
Angel Promoters Pvt. Ltd.), and in 04 others is set aside,
consequently the instant Appeal No 240 of 2019 [Purushottam Patel
and Another Vs. M/s. AIMS RG Angel Promoters Pvt. Ltd.] and 04

other connected Appeals are allowed with following directions.-

The Appellants of CATEGORY No. (1) who have entered into
Builder-Buyer Agreement after issuance of Occupancy Certificate
dated 22.09.2017 to the respondent-Builder-Company after
implementation of G.S.T., are not liable to make reimbursement of

any further amount towards VAT, GST, Labour Cess and Farmers’
Compensation for the reasons assigned under CATEGORY No.(1).



(ii)

(i)

(i)

So far as reimbursement of any charges and expenditure towards
IGL/GAS connection are concerned, the appellants/Flat allottees are
liable to make reimbursement of charges and expenditure for
IGL/GAS connection, if availed by them, proportionately, within one
month from the date of uploading the order on e-portal of the U.P.
Real Estate Appellate Tribunal.

The Appellants of Category No.(2), who have purchased their
respective Flat/Unit before issuance of Occupancy Certificate dated
22.09.2017 and entered into Builder-Buyer Agreement on the date
mentioned in Chart given at appropriate place and paid the amount
on various dates during the period of VAT and GST, are not liable to
make reimbursement of further amount towards GST, and they are
also not liable to make any reimbursement towards Labour Cess,
and Farmers’ Compensation for the reasons as discussed above
under CATEGORY No.(2).

So far as VAT is concerned, the Appellants/Flat Allottees of
CATEGORY No.(2) are directed to make reimbursement of the
charges towards VAT, proportionately to the Respondent/Builder-
Company for the reasons as discussed above under CATEGORY
NO.(2) in following ways:-

In Appeal No.254/2019, the appellant is liable to make
reimbursement of the charges towards VAT in the ratio which comes

in his share, to the Builder Company on the amount paid by him out of
the total liability of Rs. 10,89,61,599=00, and

In Appeal No. 248/2019, the appellant is liable to make
reimbursement of VAT charges on the amount paid during VAT
regime, which is 50% i.e. Rs. 34,04,700=00 in the ratio which comes
in his share, to the Builder-Company out of the total liability of
Rs.10,89,61,599=00, within one month from the date of uploading the
order on e-portal of the U.P. Real Estate Appellate Tribunal.

The appellants/Flat allottees are also liable to make reimbursement of
charges and expenditure for IGL/GAS connection, if availed by them,
proportionately, within one month from the date of uploading the

order on e-portal of the U.P. Real Estate Appellate Tribunal.
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(iii) The respondent/Builder-Promoter is directed that after receiving the
aforesaid dues as mentioned under CATEGORY No.(1) and (2) will
execute the sale deed of respective Flat/Unit in favour of the

appellants, within 15 days from the date of receiving the dues.

(iv) The respective allottee will pay the GST charges, if any, on pro-rata
basis of the expenditure incurred by the respondent/Builder-Promoter
on production of its proof, for providing any additional facilities with
the consent of the Allottees, after issuance of the Occupancy
Certificate of the Tower/Project in question as per relevant provisions

of Central Goods and Service Tax Act, 2017.

During the course of argument, learned counsel for the review petitioner
was asked to show the issue of service tax raised before us in the appeal of
the review applicant and he was also specifically asked as to whether the
same issue was raised in the online complaint as well as in the ground of
challenge in the appeal against the said impugned order of the Regulatory
Authority.

Shri Atharva Arya, learned counsel for the review petitioner submitted that
there is no issue raised in the online complaint before the Regulatory
Authority with respect to service tax and there is neither any ground in the
appeal nor in the ground or in the relief clause with respect to issue relating
to service tax and this issue of service tax has been raised only in the

instant review petition.

It is settled law that Review Petition can be permitted only on very limited
grounds. Judgment or order once pronounced is final and it cannot be
changed by the same forum/court. Review of judgment is a serious step
and there should be reluctant resort to it. It is proper only where a glaring

omission, patent mistake or grave error has crept in the judgment.

14.1 Requirement to be complied with before exercising power of review as per

Order 47 Rule-1 of C.P.C. are as under:--
(1) Discovery of new and important matter or evidence,
(2) Mistake or error apparent on the face of record, or

(3) Any other sufficient reasons.
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If the above conditions are satisfied then only the power of review is to be

exercised.

Before proceeding further, it would be useful to refer Order 47 Rule 1 of
the Code of Civil Procedure which deals with the power of review and

reads as follows:-

"Application for review of judgment.-(1) Any person
considering himself aggrieved —

(a) by a decree or order from which an appeal is allowed, but
from which no appeal has been preferred.

(b) by a decree or order from which no appeal is allowed, or

(c) by a decision on a reference from a Court of Small Causes,
and who, from the discovery of new and important matter or
evidence which, after the exercise of due diligence was not
within his knowledge or could not be produced by him at the
time when the decree was passed or order made, or on account
of some mistake or error apparent on the face of the record, or
for any other sufficient reason, desires to obtain a review of the
decree passed or order made against him,

may apply for a review of judgment to the Court which passed
the decree or made the order.

(2) A party who is not appealing from a decree or order may
apply for a review of judgment notwithstanding the pendency of
an appeal by some other party except where the ground of such
appeal is common to the applicant and the appellant, or when,
being respondent, he can present to the Appellate Court the
case on which he applies for the review.

Explanation.- The fact that the decision on a question of law on
which the judgment of the Court is based has been reversed or
modified by the subsequent decision of a superior Court in any
other case, shall not be a ground for the review of such
judgment.”

The grounds for review enumerated above are specific. The principles for
interference in exercise of review jurisdiction are well settled. The Court
passing the order is entitled to review the order, if any of the grounds

specified in the aforesaid provision is satisfied.

In Thungabhadra Industries Ltd. v. Govt. of A.P.AIR 1964 SC 1372, the
Hon’ble Supreme Court while dealing with the scope of review had

opined:- "What, however, we are now concerned with is whether the
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statement in the order of September 1959 that the case did not involve any
substantial question of law is an 'error apparent on the face of the record'.
The fact that on the earlier occasion the Court held on an identical state of
facts that a substantial question of law arose would not per se be
conclusive, for the earlier order itself might be erroneous. Similarly, even
if the statement was wrong, it would not follow that it was an 'error
apparent on the face of the record’, for there is a distinction which is real,
though it might not always be capable of exposition, between a mere
erroneous decision and a decision which could be characterized as vitiated
by ‘error apparent'. A review is by no means an appeal in disguise whereby
an erroneous decision is reheard and corrected, but lies only for patent

)

error.’

In Parsion Devi v. Sumitri Devi; (1997)8 SCC715, the Court after
referring to Thungabhadra Industries Ltd. (supra), Meera Bhanja v.
Nirmala 8 Kumari Choudhury; (1995) 1 SCC 170 and Aribam Tuleshwar
Sharma v. Aribam Pishak Sharma; (1979) 4 SCC 389, held as under:-

"Under Order 47 Rule 1 CPC a judgment may be open to review
inter alia if there is a mistake or an error apparent on the face
of the record. An error which is not self-evident and has to be
detected by a process of reasoning, can hardly be said to be an
error apparent on the face of the record justifying the court to
exercise its power of review under Order 47 Rule 1 CPC. In
exercise of the jurisdiction under Order 47 Rule 1 CPC it is not
permissible for an erroneous decision to be '"reheard and
corrected”. A review petition, it must be remembered, has a
limited purpose and cannot be allowed to be "an appeal in

disguise".

The aforesaid authorities clearly spell out the nature, scope and ambit of
power to be exercised. The error has to be self-evident and is not to be
found out by a process of reasoning. We have adverted to the aforesaid

aspects only to highlight the nature of review proceedings.

In the case of Kamlesh Verma versus Mayawati and others; (2013) 8
SCC 320 the Hon’ble Apex Court has summarized the grounds when the

review will be maintainable or not. Review proceedings are not by way of
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an appeal and have to be strictly confined to the scope and ambit of Order
XLVII Rule 1 of CPC. In review jurisdiction, mere disagreement with the
view of the judgment cannot be the ground for invoking the same. As long
as the point is already dealt with and answered, the parties are not entitled
to challenge the impugned judgment in the guise that an alternative view is
possible under the review jurisdiction. Thus, in view of the above, the

following grounds of review are maintainable as stipulated by the statute:--
(A) When the review will be maintainable:-

(1) Discovery of new and important matter or evidence which, after the
exercise of due diligence, was not within knowledge of the petitioner or

could not be produced by him;
(i1) Mistake or error apparent on the face of the record;

(i11) Any other sufficient reason. The words "any other sufficient reason"
has been interpreted in Chhajju Ram Vs. Neki, AIR 1922 PC 112 and
approved by this Court in Moran Mar Basselios Catholicos Vs. Most Rev.
Mar Poulose Athanasius & Ors., (1955) 1 SCR 520, to mean "a reason
sufficient on grounds at least analogous to those specified in the rule". The
same principles have been reiterated in Union of India vs. Sandur

Manganese & Iron Ores Ltd. & Ors., JT 2013 (8) SC 275.
(B) When the review will not be maintainable:-

(1) A repetition of old and overruled argument is not enough to reopen

concluded adjudications.
(1))  Minor mistakes of inconsequential import.

(i11) Review proceedings cannot be equated with the original hearing of

the case.

(iv) Review is not maintainable unless the material error, manifest on the
face of the order, undermines its soundness or results in miscarriage

of justice.

(v) A review is by no means an appeal in disguise whereby an erroneous

decision is re-heard and corrected but lies only for patent error.
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(vi) The mere possibility of two views on the subject cannot be a ground

for review.

(vii) The error apparent on the face of the record should not be an error

which has to be fished out and searched.

(viii) The appreciation of evidence on record is fully within the domain of
the appellate court, it cannot be permitted to be advanced in the

review petition.

(ix) Review is not maintainable when the same relief sought at the time

of arguing the main matter had been negatived.

We perused the record and found that a final demand note was raised by
the respondent builder to the review applicant on 18.11.2017, which is
annexed as annexure no. 2 in Appeal No. 248/2019. As per demand note,
the basic price of Rs. 34,04,700/- has been shown as amount due and
Central GST at the rate of 6% and UTGST 1.e. Rs. 2,04,282/- respectively
has also been charged. There were other charges for other services on
which GST at the rate of (6% Central and 6% for UTGST total 12%) has
been charged from the review applicant. The review applicant in the
review application has annexed a final demand note as annexure no. 2
which is the final demand note of Smt. Purushottam Patel, who was the
another applicant in Appeal No. 240/2019 (Smt. Purushottam Patel Vs.
M/s Aims RG Angel Promoters Pvt. Ltd.) As per final demand note of
Smt. Purushottam Patel, which is dated 26.10.2017 on the basic price of
Rs. 43,52,400/- GST at the rate of (6% Central and 6% for UTGST total
12%) has been charged but a rebate on GST at the rate of 7.5% was
provided by the respondent company/builder to the buyer (Smt.
Purushottam Patel). This rebate was not given to the review applicant, but
the issue of not giving rebate on GST could have been raised by the review
applicant with the respondent builder company at appropriate time,
moreover this issue was never raised before this Tribunal or before the
Regulatory Authority. As per Annexure B in payment plan annexed in the
agreement, service tax at the rate of 4.5% was to be charged from the
appellant on basic sale price. Learned counsel for the review applicant

could not show any prove regarding charging of service tax on the amount
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paid before final demand note. The flat was booked during VAT regime on
29.04.2017 before obtaining OC by the respondent/builder company.

On basis of the submission of learned counsel for the review applicant and
the examination of record, we are of the considered view that the review
applicant is failed to point out any perversity or illegality in the order under
review. Rather it is admitted by the counsel for the review application that
the issue of service tax has been raised by him in the instant review
application only. In our considered view, the review petitioner has made an
attempt to travel beyond the pleadings and prayer in the complaint and
appeal as well. It also comes out from the examination of the order that the
learned counsel for the review applicant, during the course of argument
restricted their claim as stated in para 9 (in para 22 of the impugned
judgment) and on the basis of their submission and examining the record
issues were framed and answered accordingly while allowing the appeals.

Accordingly, the review application is dismissed.

Dated: 18.10.2022
GauravSri/- (K.K. Jain) (T.B. Singh) (D.K. Arora)



