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1. Heard Dr. Azhar Ikram, learned counsel for the appellants and Shri Amit
Yadav, learned counsel for the respondent.

2. The two appeals have been filed under Section 44(1) of the U.P. Real Estate
(Regulation and Development) Act, 2016 (for short ‘Act, 2016’) assailing the
common judgment and order dated 30.06.2023 passed by the learned
Adjudicating Officer, Gautam Budh Nagar, in Complaint No.
ADJ/NCR144/06/95282/2022 (Pankaj Gupta Vs. Panchsheel Buildtech Pvt.



Ltd.) and Complaint No. ADJ/NCR144/06/94097/2022 (Neha Gupta Vs. M/s.
Panchsheel Buildtech Pvt. Ltd.) respectively, rejecting the prayer for

compensation, inter alia, towards grant of rent to the appellants.

The appellants in the year 2012 booked a flat No. 1402, (unit) HIG-IA,
14thFloor, Block-C3 admeasuring 1480 sq. ft. which was duly allotted by the
respondent. The cost of the flat was at Rs. 38,59,840/-, appellants deposited
Rs. 36,89,693/- 1.e. 90% within time as per construction linked plan stipulated

in the agreement.

As per the terms and conditions of the allotment letter dated 06.04.2013, the
apartment was to be completed on or before 09.09.2016. For some reason or
the other the project got delayed and remained incomplete on the due date of

completion as promised by the respondent promoter.

Aggrieved, by non delivery of the flat by the respondent-promoter as
promised, appellants preferred a complaint before the Regulatory Authority
on 31.01.2018, seeking refund of the entire deposited amount and interest

thereon.

The complaint came to be allowed vide order dated 13.02.2019, directing the
promoter to deliver possession of the unit within 45 days from the date of the
order and pay interest at MCLR+1% on the deposit w.e.f. September, 2016 to
April, 2018.

Aggrieved, appellants assailed the order of the Regulatory Authority in appeal
before this Tribunal being Appeal No. 54 of 2019 (Pankaj Gupta and others
Vs. M/s. Panchsheel Buildtech Pvt. Ltd). The appeal came to be allowed vide



(1)

(ii)

(iii)

judgment and order dated 27.09.2021, directing the promoter to refund the

deposited amount alongwith interest thereon at the rate MCLR+1%.

It appears, thereafter, the appellants approached the Adjudicating Officer
seeking compensation for mental agony/harassment and financial stress,
further, sought rent for the premises from 01.10.2016 to 31.05.2022 at Rs.
9,02,500/-. The complaint came to be dismissed by the impugned order
holding that since the judgment and order passed by the Appellate Authority
dated 27.09.2021, in Appeal No. 54 of 2019, has been complied, the
appellants have received Rs. 23,57,272/- towards interest on the pre-deposit
amount at Rs. 36,12,525/-, therefore, appellant would not fall within the scope
and ambit of the expression “ allottee” as defined under Section-2(d) of Act,
2016. Further, the complaint of the appellants would not fall within the ambit
and scope of Section-18 to grant compensation, accordingly, the complaint

came to be rejected.

On rival submissions, following questions arise for consideration :-

Whether, the appellants are entitled to compensation under Section-18(1) of
the Act, 2016, on withdrawing from the project due to delay in
completion/handing over possession of the unit;

Whether, the appellants ceases to be an allottee on being granted interest on
their deposit while withdrawing from the project;

Whether, rent paid by the appellants for the rented accommodation can be

considered as a component towards compensation;

9.1 Question No. 1 & 2 are being decided together.



9.2

The Act, 2016 is not only curative but also preventive. The powers, roles,
domain and jurisdiction of the Authority, as well as, Adjudicating Officer have
been clearly defined and demarcated by this legislation. The interpretation of
the law has to be done keeping in view the whole scheme, aim and object of the
Act and not in isolation. The legislation in its own wisdom has used the word
“authority” as well as “adjudicating officer” wherever it is required.
Furthermore, the legislation has clearly, intentionally and suitably used the
word penalty or interest in case of Authority and compensation or interest in

case of Adjudicating Officer.

9.3 The purposes for filing complaints before Authority or to the Adjudicating

(a)

(b)

94

Officer are different.

The purpose of filing complaints before Authority is to seek compliance of
obligations cast upon promoter, real estate agent or allottee, getting directions
issued by the Authority for compliance of provisions of the Act, the rules and

regulations thereunder, for initiating penal proceeding against the defaulters.

whereas purpose of initiating proceedings before the Adjudicating Officer is
to seek compensation in case of violations of provisions of the Act, Rules,
Regulations & terms and conditions of the agreement. Hence, depending on
the purpose of complaint it is filed either before the Authority or before the
Adjudicating Officer.

The provisions of compensation are provided in Sections 12, 14, 18 and
Section 19. The domain of Adjudicating Officer is restricted to adjudging of

compensation only in the matters which are covered under these sections.



9.5

On the bare perusal of Section 12, 14, 18 and Section 19 one will get the
picture that some of the provisions of these sections provide for compensation
and in case of failure of the promoter to comply with specified obligations,
such as Section 12, 14(3), 18(1), 18(2), 18(3) and Section 19(4) then these
matters come within the domain of exercising the power by the Adjudicating

Officer but limited to adjudging compensation.

9.6 Section 18(1) provides some specific obligations of the promoter alongwith

9.7

compensation. Similarly, Section 19(4) provides for certain rights of the
allottee and in case of violation of the right by the promoter, the allottee shall
be entitled to claim refund of amount paid alongwith interest at the prescribed
rates alongwith compensation. As far as adjudging of compensation is

concerned, it is squarely within the power of the Adjudicating Officer.

In case of non-compliance of obligations by the promoter as given in Section
14(1) and 14(2) if the allottee has suffered some loss or injury and intends to
file compensation application he may do so and file such application for
compensation with the Adjudicating Officer who is the sole authority under
the Act to adjudge compensation. Although Sections 14(1) and 14(2) do not
provide for any kind of compensation specifically, but once the provisions are
read with Section 18(3) it may initiate compensation proceedings. The power

under section 18(3) to decide compensation is provided as under:
18. Return of amount and compensation.—

“(3) If the promoter fails to discharge any other obligations imposed
on him under this Act or the rules or regulations made thereunder or

in accordance with the terms and conditions of the agreement for



sale, he shall be liable to pay such compensation to the allottees, in

the manner as provided under this Act.”

This power to adjudge compensation given to the Adjudicating Officer in
Section 18(3) is general in nature which covers all the obligations cast upon
the promoter throughout the Act and not only limited to Sections 12, 14, 18
and Section 19 i.e. in case a promoter fails to discharge any other obligation
imposed on him under this Act or the rules or regulations framed thereunder
or even in accordance with the agreement for sale he shall be liable to pay

such compensation to the allottee in the manner as provided under the Act.

9.8 If we critically analyze the section, we will find that the expression
‘compensation’ has been used in every sub-section covering almost every
scenario except the expression compensation has not been used in the case
where allottee decides to stay in the project even due to delay in handing over
of the possession, in that event the allottee shall be paid, by the promoter,
interest for every month of delay, till the handing over of the possession, at

such rate as may be prescribed.

9.9 The intention of the legislature was to provide compensation only to those
allottees who exit the delayed project and also for defective title and breach of
agreement to sale and obligations imposed, by the Act and Rules, but not to
those who desire by choice to stay in the delayed project, for them beside the
other provision of compensation in term of defective title and breach of
agreement to sale, as well as, obligations imposed by the Act and Rules is
applicable. In case of delay in handing over of possession of the unit, an
allottee who does not withdraw from the delayed project is entitled for only

INTEREST at prescribed rate and not “compensation® as the suffix “including



compensation” has not been provided in the proviso to Section 18(1) by the

Act, 2016.

9.10 Thus, the intention of the legislature was clear in providing compensation for
delay to only those who exit the project and not to those allottees who wish to
stay in the project, probably while enacting the proviso to Section 18(1), the
legislature had in mind the findings of the Hon’ble Supreme Court in Chief
Administrator Huda Vs. Shakuntala Devi, wherein the Hon’ble Supreme
Court opined that in case of delayed possession the appreciated value of the

property is also to be taken as a factor of compensation.

9.11 Further, Section 18(1) empowers an allottee to choose or to exercise one of
the two options mentioned therein i.e. an allottee can either withdraw from the
project or continue with the project. In case of failure of the promoter to
complete or give possession of the unit as per agreement an aggrieved allottee
withdrawing from the project is entitled to his deposit and interest thereon
including compensation. For refund and interest, remedy would lie before
Regulatory Authority and for compensation, allottee has to approach to

Adjudicating Officer.

9.12 In the afore noted scheme of the Act, 2016, in particular, Section 18 of Act,
2016, the question to be considered is as to whether the appellant would
continue to be an allottee/aggrieved person on being granted interest on
deposit while withdrawing from the delayed project to claim compensation

before the Adjudicating Officer.

9.13 The expression “allottee” has been defined under Section 2(d) which reads,

thus :-



“An allottee includes a person who acquires the said 'apartment / plot'
through transfer or sale, but does not include a person to whom such

plot, apartment is given on rent”.

It is evident from the definition that in relation to a real estate project, a

person to whom a plot, apartment or building, as the case may be, has been
allotted, sold or otherwise transferred by the promoter. In the given facts of
the present case as noted in the earlier paragraphs, it is admitted that
respondent/promoter had allotted a unit (flat) against which 90% of the
consideration was deposited by the appellant/allottee. Section 18 confers
statutory right to seek remedy thereunder by an allottee. In other words, the
person must be an allottee or continue to be an allottee to seek remedy under
Section 18. Section 31 provides for filing of complaint with the Authority or
the Adjudicating Officer. Any aggrieved person may file a complaint for any
violation or contravention of the provisions of the Act or Rules and
Regulations made thereunder against any promoter/allottee. Explanation to
Section 31 provides that for the purpose of Sub section (1) of Section 31, the
expression “person” shall include association of allottees. On conjoint reading
of the definition “allottee” and an “aggrieved person”, an allottee would be an
aggrieved person in the event promoter defaults in complying with the
obligation or provisions of the Act, Rules and Regulations framed thereunder.
Sub Section 5 of Section 11 contained in chapter 3 of Act, 2016 is also
relevant. Sub Section 5 provides that promoter may cancel the allotment only
in terms of agreement for sale. Upon cancellation of allotment, the remedy of
the allottee is before the Regulatory Authority to challenge the cancellation.
It, therefore, follows that a person would cease to be an allottee upon
cancellation of the allotment by the promoter only in terms of the agreement.

In that event it follows that such a person would not be able to maintain any



proceedings under Section 18 for reliefs thereunder without challenging the

cancellation order.

9.14 In the present case, the respondent-promoter, had not cancelled the allotment
of the unit of the appellant. On the contrary, the project was delayed as the
promoter defaulted to complete the project within stipulated time as per the
agreement. In terms of Section 18, an allottee in the real estate project would
have statutory remedy to either withdraw from the project and claim delay
interest including compensation, or, to continue in the delayed project and
claim delay interest on the deposit. The appellant, herein, raised a demand
with the promoter by filing a complaint to withdraw from the project. Thus,
the allottee seeking cancellation of the agreement due to default of the
promoter. This Tribunal allowed the complaint and granted refund of deposit
and interest thereon.

9.15 A simultaneous remedy is also available to such an allottee withdrawing from
delayed project, to claim compensation. The allottee thereafter approached the
Adjudicating Officer. The Adjudicating Officer is bound to consider the claim
of such an allottee for compensation that compelled the allottee to withdraw
from the delayed project and suffer loss. Merely, for the reason that the
Regulatory Authority has allowed refund of deposit and interest thereon that
would not preclude the allottee being an aggrieved person to claim
compensation. The allottee does not cease to be an allottee in the real estate
project for the purposes of refund or compensation as the case may be. In
such a case, it is the allottee who seeks cancellation of the agreement by
making a demand of refund/compensation in a delayed project and not the
promoter cancelling the allotment of the unit. The learned Adjudicating

Officer committed an error in law by rejecting the complaint of the appellant



for the reason that on receiving refund of deposit and interest thereon,
appellant ceases to be an allottee. Section 18 of the Act, 2016 confers a choice
on the allottee to either withdraw from a delayed project or continue in the
project. The consequence that would follow is dependent on the choice of an
allottee on withdrawal from the project. The allottee is entitled to refund of
his deposit and interest thereon, including, compensation. For refund and
interest the Regulatory Authority would have jurisdiction and for
compensation the allottee has to seek remedy before the Adjudicating Officer.
After elaborate discussion, the Hon’ble Apex Court in M/s. Newtech
Promoters and Developers Pyvt. Ltd. Vs. State of U.P. and Others, 2021 SCC
Online SC, 1044 in paragraph 86 held that:

“ 86. From the scheme of the Act of which a detailed reference has
been made and taking note of power of adjudication delineated with
the regulatory authority and adjudicating officer, what finally culls
out is that although the Act indicates the distinct expressions like
‘refund’, ‘interest’, ‘penalty’ and ‘compensation’, a conjoint reading
of Sections 18 and 19 clearly manifests that when it comes to refund of

the amount, and interest on the refund amount, or directing payment

of interest for delayed delivery of possession, or penalty and interest

thereon, it is the regulatory authority which has the power to examine
and determine the outcome of a complaint. At the same time, when it
comes to a question of seeking the relief of adjudging compensation
and interest thereon under Sections 12, 14, 18 and 19, the
adjudicating officer exclusively has the power to determine, keeping in
view the collective reading of Section 71 read with Section 72 of the

Act. If the adjudication under Sections 12, 14, 18 and 19 other than



compensation as envisaged, if extended to the adjudicating officer as
prayed that, in our view, may intend to expand the ambit and scope of
the powers and functions of the adjudicating officer under Section 71
and that would be against the mandate of the Act 2016

9.16 In our opinion, the complaint before the learned Adjudicating Officer was

maintainable for compensation after appellant having obtained the relief of

refund of deposit and interest thereon from the Regulatory Authority.

9.17 Question Nos. 1 & 2 are accordingly answered.

10

Question No. 3: Whether, rent paid by the appellants can be considered as a
component towards compensation in respect of an allottee who desires to

withdraw from a delayed project.

10.1 Learned counsel for the respondent at the outset has placed reliance on the

decision rendered by this Tribunal in A.R. Landcraft L.L.P. Vs. Kapil Dev
Sharma and others connected appeals (Appeal No. 267/2023) decided on
07.05.2024, to submit that an allottee under Section 18 1s not entitled for rent
towards compensation, as in the entire scheme of the Act, Rules &
Regulations made thereunder, relief for granting rent on account of delay in

offering possession has not been provided.

10.2 In A.R. Landcraft (supra), this Tribunal was considering the following

(1)

(2)

questions :-

Whether under the scheme of Act 2016 and Rules 2016 (a) any mechanism
has been provided for determination of the interest for or compensation for
delay in handing over possession of the apartment/plot to the allottee (b)
and/or refund with interest including compensation, if allottee does not want
to continue/wish to withdraw from the project (c) compensation for violation
of the provisions of Act & Rules, 2016 and Regulations framed thereunder as
well as terms and conditions of the agreement?

Whether grant of relief of rent @ Rs 15000/- per month is in consonance with
the provisions of the Act, Rules of 2016.



10.3 In the facts arising in the aforenoted case was as to whether an allottee, who

was continued in the delayed project is entitled to compensation including
grant of relief of rent per month towards compensation. While answering

Issue No. 1, the Tribunal in para 14.43 held as follows :-

14.43 From the aforementioned discussion, it is clear that the Act of 2016

provides a mechanism for determination of interest as per the rate
prescribed by the Regulatory Authority for the delay in handing over
possession of the unit to the allottee and promoter is required to pay
interest for every months ~ delay in handing over of possession, if the
allottee wishes to stay with the project.

Further, if allottee seeks refund of the amount by withdrawing from the
project then such refund could be together with interest as may be
prescribed and would be independent of the compensation payable to an
allottee either in terms of Section 18(1), (2) & (3) of the Act read with
other provisions as well as for violation of the terms and conditions of
the agreement excluding the claim of delay in possession. The question is
answered accordingly ” .

10.4 In view thereof, the Issue No.2, whether grant of relief of rent is in

consonance of the Act, 2016 returned a finding in para-15.2, which reads thus

“15.2 On examination, we do not find any clause with respect to payment of

10.5

rent on account of delay in agreement for sale dated 28.08.2019 and in
the entire scheme of the Act, Rules and the Regulations, made thereunder
for giving relief of granting rent on account of delay in offering
possession. Thus in our considered view, the Adjudicating Olfficer has
travelled beyond the mandate of the scheme of Act and Rules 2016 as
well as Regulations made there under”.

In the facts of the present case, compensation, including rent, was demanded
by the appellant while withdrawing from the delayed project. The issue in AR
Landcraft (supra) is distinguishable and not applicable to the facts of the

present case, for the reason that the allottee therein had continued in the



delayed project, and, therefore, this Tribunal rightly held that such an allottee
is not entitled to compensation. Proviso to Section 18(1) is an exception to the
main provision providing for interest on deposit including compensation in
respect of those allottees who desire to withdraw from the delayed project.
The allottees who do not desire to withdraw from the delayed project are
entitled to delay interest alone as the proviso carves out an exception or
exclusion to the main provision which otherwise would have been in the main
section. As such the function of the proviso is to qualify something or to
exclude, something from what is provided in the enactment, which, but for the

proviso, would be within the purview of the enactment (refer as S. Sundram

Pillai Vs. V.R. Pattabiraman 1985 (1) SCC 591).

10.6 It, therefore, follows that an allottee who desires to withdraw from a delayed

10.7

project is entitled to demand refund of his deposit alongwith interest thereon,
including compensation. The appellant herein had rightly approached the
learned Adjudicating Officer seeking compensation, that is to be considered in
respect of such allottees who desire to withdraw from a delayed project, apart
from claiming refund of deposited amount and interest before the Regulatory

Authority.

Hon’ble Supreme Court in Ghaziabad Development Authority Vs. Balbir
Singh, (2004) 5 SCC 65, has observed that there is no fixed formula for fixing

compensation in the following manner-

8. However, the power and duty to award compensation does not mean
that irrespective of facts of the case compensation can be awarded in all
matters at a uniform rate of 18% per annum. As seen above, what is
being awarded is compensation i.e. a recompense for the loss or injury.
It therefore necessarily has to be based on a finding of loss or injury
and has to correlate with the amount of loss or injury. No hard-and-



10.8

fast rule can be laid down, however, a few examples would be where an
allotment is made, price is received/paid but possession is not given
within the period set out in the brochure. The Commission/Forum would
then need to determine the loss. Loss could be determined on basis of
loss of rent which could have been earned if possession was given and
the premises let out or if the consumer has had to stay in rented
premises then on basis of rent actually paid by him. Along with
recompensing the loss the Commission/Forum may also compensate
for harassment/injury, both mental and physical.

9. That compensation cannot be uniform and can best be illustrated by
considering cases where possession is being directed to be delivered and
cases where only monies are directed to be returned. In cases where
possession is being directed to be delivered the compensation for
harassment will necessarily have to be less because in a way that party
is being compensated by increase in the value of the property he is
getting. But in cases where monies are being simply returned then the
party is suffering a loss inasmuch as he had deposited the money in the
hope of getting a flat/plot. He is being deprived of that flat/plot. He has
been deprived of the benefit of escalation of the price of that flat/plot.
Therefore, the compensation in such cases would necessarily have to
be higher. We clarify that the above are mere examples. They are not
exhaustive. The above shows that compensation cannot be the same in
all cases irrespective of the type of loss or injury suffered by the
consumer.

19. It must be noted that the law is well settled in this regard.
Whenever the builder has refused to perform the contract without valid
justification, the buyer is entitled for compensation as he has been
deprived of price escalation of the flat. Every breach of contract gives
rise to an action for damages. Such amount of damages must be
proved with reasonable certainty.

(emphasis supplied)

In Balbir Singh (supra), Hon’ble Supreme Court categorically held that loss
could be determined on the basis of loss of rent which could have been earned
if possession is given, and or, if the allottee has had to stay in a rented

premises waiting for possession. That apart, an allottee can also be



10.9

compensated for harassment/injury, both mental and physical, including,
litigation cost. The compensation cannot be uniform but would have to be
determined in the facts of each case, as compensation cannot be same in all
cases irrespective of the type of loss or injury suffered by the allottee

withdrawing from the delayed project.

In Act, 2016, the expression “compensation” has not been defined and an
allottee is entitled to seek compensation under Sections 12, 14, 18, 19,
readwith, Sections 71 & 72. However, an allottee who has withdrawn from the
project is entitled to seek compensation under Section 18(1) of the Act, 2016
which would include, rent, apart from injury i.e. mental or physical, depending
upon the facts of each case. The legislature has rightly not defined the
expression ‘“‘compensation” under the Act, 2016, as there could be several
factors while computing compensation by the Adjudicating Officer. Section
72 provides the factors to be taken into account by the Adjudicating Officer,
which include, the amount of loss caused as a result of default. In the present
case, the default of an obligation is of the promoter who promised to
complete the project within a due date declared in the agreement. In that
event, an allottee who withdraws from such a delayed project will be entitled
to compensation. Further, Adjudicating Officer may also consider “such other
factors” which it considers necessary to the case in “furtherance of justice”.
Section 31 confers discretionary power upon the Adjudicating Officer leaving
it to his discretion to determine compensation in furtherance of justice of an
aggrieved allottee seeking compensation and the factors that would be relevant
while computing/awarding compensation. The claim for compensation would
depend on the facts of each case. The factors, by way of illustration, would

include loss of rent, price escalation, mental harassment, agony, litigation cost,



and/or, any other factors or circumstances. The appellant-allottee in the facts
of the case in hand was compelled to withdraw from a delayed project,
therefore, would be entitled to compensation which would, inter alia, include

rent.
10.10 Question No.3 is accordingly answered.

11.  For the reasons stated herein, the appeal is allowed by passing the following

orders:

(1) Impugned order dated 30.06.2023 passed by Adjudicating Officer is set-aside
and quashed;

(1) Complaint No. ADJ/NCR144/06/95282/2022 is restored to its original file
and number;

(ii1) Adjudicating Officer is directed to decide the complaint, expeditiously, within
a period of three months from the date of service of this order, provided there

is no other impediment, after notice to the contesting parties.

(iv) No orders as to cost.

(Rameshwar Singh) (Sanjai Khare) (Suneet Kumar)

Dated: 17.01.2025
PRADEEPKUMAR



