BENCH NO. 1

THE U.P. REAL ESTATE APPELLATE TRIBUNAL

AT
LUCKNOW
Appeal No. 242/2023
Rahul Wadhwa..................oo . Applicant/Appellant
Versus
Deeksha Housing Pvt. Ltd...............oooiiiii, Respondent.

Complaint No. LKO118/11/85563/2021
(Impugned Order Date : 13.10.2022)
and
Appeal No. 69/2023
Rahul Wadhwa...............coooiiii e, Applicant/Appellant

Deeksha Housing Pvt. Ltd.........cc..oooiiiiiiin, Respondent.
Complaint No. LKO118/11/85571/2021
(Impugned Order Date : 14.09.2022)

Hon'ble Mr. Justice (Dr.) D.K. Arora, Chairman
Hon'ble Mr. Sanjai Khare, Judicial Member

1. Before we proceed to examine the instant matter/issue, we deem it proper to
place on record that on demitting office by Technical Member from
26.09.2023 the judicial functioning of the Tribunal had come to stand still with
effect from 27.09.2023. On receipt of the notification dated 28.11.2023 with
respect to appointment of Judicial Member, in the larger interest as well as to
resume the judicial functioning of the Tribunal and to achieve the mandate of
Section 44(5) of the Real Estate (Regulation & Development) Act 2016 read
with Regulation 22 and 25 a Bench consisting of Chairman and Judicial
Member was constituted vide order dated 01.12.2023. The Registry was
directed to issue cause list of fresh appeals and re-schedule the cause list of
pending appeals from 27.09.2023 on joining of the Judicial Member.
Accordingly an office order dated 02.12.2023 was issued by the Registrar,

which reads as under:--



OFFICE ORDER

It is hereby informed to all the concerned that the Tribunal was
working with single Bench consisting of Hon'ble Chairman and Hon'ble
Technical Member after demitting office by the Hon'ble Judicial Member
on 31.12.2022. Hon'ble Technical Member also demitted office on
26.09.2023 and Hon'ble Administrative Member being on unauthorized
leave from 30.09.2022 (who finally resigned on 29.10.2023) resulting the
judicial functioning of the Tribunal to tune to standstill with effect from
27.09.2023.

The State Government vide Notification dated 28.11.2023 has
appointed Hon'ble Judicial Member and as such presently, Hon'ble
Chairman and Hon'ble Judicial Member having judicial back ground are
available.

As per Section 43(3) of the Act 2016 every Bench of the Appellate
Tribunal is to consist of at least one Judicial Member and one
Administrative or Technical Member. The Appellate Tribunal is required
to scrutinize judicially the appeals against the order of Regulatory
Authority or Adjudicating Officer. Rule 30 of the Rules 2016 empowers
the Appellate Tribunal to call upon such experts or consultants from the
fields of economics, commerce, accountancy, real estate, competition,
construction, architecture or engineering or from any other discipline as
it deems necessary, to assist the Appellate Tribunal in the conduct of any
enquiry or proceedings before it.

Section 55 of the Act 2016 protects the acts and proceedings of the
Appellate Tribunal from being invalid merely for the reason of any
vacancy in, or any defect in the constitution of the Appellate Tribunal or
any defect in the appointment of a person acting as a Member of the
Appellate Tribunal or any irregularity in the procedure of the Appellate
Tribunal not affecting the merits of the case.

Accordingly in the larger interest and expeditious disposal of
appeals as per mandate of Section 44(5) of the Act 2016 the Bench for
hearing of appeals is constituted with Hon'ble Chairman & Hon'ble
Judicial Member for judicial scrutiny of the appeals and in case any
expert opinion/assistance is required the same will be taken as per
provisions of Rule 30 of the Rules 2016 in appropriate cases or such
cases will be deferred till availability of Administrative/Technical
Member.

On joining of Hon'ble Judicial Member, the Registry is directed to
issue cause list of fresh appeals and re-schedule the cause list of pending
appeals from 27.09.2023 and upload the same on the website of the
Tribunal and also inform all the parties/legal representatives about the
same.

This order is issued with the approval of Hon'ble Chairman.



The judicial functioning of the Tribunal resumed with effect from 18.12.2023

after joining of the Judicial Member and the said Bench is still continuing on account

of non-appointment of Technical and Administrative Members.

2.

3.

10.

Now we proceed to deal with the instant matter.
No one is present on behalf of respondent.

Record reveals that this matter has already proceeded ex-parte against
respondent vide order dated 12.04.2024.

Ms. Fuhar Gupta, Advocate learned counsel for the appellant submitted that
though both the above mentioned appeals arise out of different impugned
orders on complaints of the appellant but issues involved and directions of the
Regulatory Authority in both the impugned orders are same hence both these
appeals be heard together.

Appreciating the request of the learned counsel for the appellant, both the
appeals are being examined together and Appeal No. 242/2023 is taken as

leading case.

The appellant is aggrieved against the order dated 13.10.2022 of the
Regulatory ~ Authority =~ whereby  appellant’s  complaint ~ Nos.
LKO118/11/85563/2021 (Rahul Wadhwa Vs. Diksha Housing Pvt. Ltd) was
rejected on the grounds that the project of the respondent is not registered
under the provisions of the Section 3 of the Act 2016 while relying on the
judgment of Hon’ble Supreme Court in in Civil Appeal No. (s) 6745-6749 of
2021 titled as M/s Newtech Promoters and Developers Pvt. Ltd Vs. State
of UP & Ors. Etc.

Submission of the learned counsel for the appellant is that on one hand the
Secretary RERA was directed to take appropriate action against the
respondent/promoter and on the other hand the complaint of the appellant was
rejected whereas the Regulatory Authority was required to keep the
proceedings of the complaint in abeyance till the registration of the project of

the respondent.

Learned counsel for the appellant further submitted that in the interest of
justice, liberty be given to the appellant to approach again to Regulatory
Authority and pray before Regulatory Authority for registration of the project
of the respondent/promoter with RERA under provisions of the Act 2016.

Appreciating the submissions of the learned counsel for the appellant and the

facts that the project of the respondent is not registered under the provisions



of the Act 2016, hence the complaint of the appellant was not maintainable,
but on examination of impugned order we found that the Regulatory Authority
presumably on finding that the project of the respondent/promoter falls in the
category of ongoing project, directed the Secretary of Regulatory Authority to
take appropriate action under the provisions of the Act, 2016 while rejecting

the complaint of the appellant.

11. The instant appeals are disposed of with the liberty to the appellant to
approach Regulatory Authority after registration of the project of the

respondent under the provisions of the Act 2016 in accordance with law.
12.  The appellant is also at liberty to approach any forum if so advised.

13.  Accordingly, appeal Nos 242/2023 & 69/2023 both (Rahul Wadhwa Vs.
Diksha Housing Pvt. Ltd) are disposed of.

Dated: 14.05.2024 (Sanjai Khare) (D.K. Arora)
M. Singh/-



