THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 1

APPEAL-106/2025

VIBHUTIPANDEY e Appellant
Versus

ALLAHABAD DEVELOPMENT AUTHORITY e Respondent

Counsel for Appellant Counsel for Respondent

RAJEEV SRIVASTAVA ANUPAM DWIVEDI

Hon’ble Mr. Justice Suneet Kumar, Chairman
Hon’ble Mr. Sanjai Khare, Judicial Member
Hon’ble Mr. Rameshwar Singh, Administrative Member

. Heard Sri Prateek Mishra holding brief of Sri Rajeev Srivastava, learned counsel
for the appellant/allottee, and Sri Anupam Dwivedi, learned counsel for the

respondent/promoter.

. The appellant/allottee by the present appeal is raising challenge to the order
dated 11.02.2021 passed in complaint No. LKO120/06/54660/2020 by U.P.
Real Estate Regulatory Authority at Lucknow (for short ‘Regulatory
Authority’), whereby, complaint seeking refund with interest at the rate 10
percent came to be rejected on the ground that Rs. 61,38,936/- has been refunded

including interest at the rate 6 percent per annum.

. The short question that arises for consideration is, whether appellant/allottee is
entitled to interest at the rate 10 percent or at the prescribed rate (MCLR+1

percent) on the deposit, on withdrawing from a delayed project.

. The facts inter-se parties are not in dispute.

. The respondent/promoter floated a scheme in the name and style, ‘Alaknanda

Apartment’, situated at Govindpur, Prayagraj. The appellant deposited Rs. 04



lakhs on 11.11.2013 alongwith an application form, for allotment of a flat. The
flat, bearing No. V1-406, came to be allotted on 17.01.2015 on deposit of Rs.
8,43,000/-. To pay the balance amount, appellant approached the bank to finance
the unit. The ICICI Bank advanced loan at Rs. 27 lakh on 23.02.2015, at 8.90
percent interest, appellant thereafter deposited Rs. 46,83,665/- against the sale

consideration.

. Learned counsel appearing for the respondent/promoter does not dispute that the
project was an ongoing project on enactment and enforcement of Real Estate
(Regulation and Development) Act, 2016 (for short ‘Act, 2016°). The project
came to be duly registered as ongoing project with the Regulatory Authority. As
per terms and conditions, the project was to be completed within 24 months
from the launch of the project i.e. by December, 2016. On registration of the
project with the Regulatory Authority, the respondent/promoter disclosed a
further date of completion by 2019. In other words, project was delayed beyond
the agreed date. In any case, the project got inordinately delayed, aggrieved,
appellant raised a demand in terms of Section 18(1) of the Act, 2016, in January,
2020, to withdraw from the project. It is not in dispute that the
Occupancy/Completion Certificate (for short ‘OC/CC’) of the project came to
be issued in January, 2024. The respondent refunded the deposited amount at

Rs. 61,38,936/- on 13.07.2020 alongwith interest thereon at 6 percent.

. In the aforenoted admitted facts, the short question that arises is, whether the
appellant/allottee would be entitled to interest on his deposit as per the
prescribed rate i.e. MCLR+1 percent, in terms of Section 18(1) of the ACT,
2016.

. The counsel for the respondent submits that as per Clause 29 of the brochure,

on termination of the agreement by the allottee, the respondent is entitled to



deduct 20 percent of the registration amount and refund the deposited amount
without any interest. It is however, submitted that since the project was delayed,
the respondent refunded the deposited amount at 6 percent interest. In this
backdrop, it is urged that appellant after accepting the amount ceases to be an
allottee within the definition of Section-2(d) of the Act, 2016, therefore, it is

urged that the complaint was not maintainable.

9. We have considered the rival contentions on merit, we do not find much
substance in the submissions made by the counsel for the respondent/promoter.
It is not in dispute that Act, 2016 came to be applicable upon the project which
was registered as ongoing project. The project was inordinately delayed far
beyond the date of competition i.e. December, 2016. In the circumstances,
having regard to the statutory provision mandated in Section 18(1) of Act, 2016
readwith Rules, 2018, allottee is entitled to withdraw from the project. In the
given facts, appellant made an application (demand) to withdraw from the
delayed project. In the circumstances, appellant would be entitled to interest at
the prescribed rate on his deposit, and not a higher or lower rate of interest. The
terms and conditions of the agreement that is in conflict with the statutory
provision would not bind the allottee (Section 23 of the Indian Contract Act,

1872). Neither allottee can claim interest higher than that statutorily mandated.

10. In so far as, the maintainability of the complaint is concerned, Section 31 of the
Act, 2016 clearly provides that the complaint can be instituted by ‘aggrieved
person’ and not by an allottee alone. Even accepting the submission of learned
counsel for the respondent/promoter that appellant/allottee ceased to be an
allottee on termination of the agreement, and upon refund of his deposit,
however, appellant continued to be an aggrieved person as the interest at

statutory prescribed rate was not paid to the appellant. In the circumstances,



appellant would be entitled to interest at the prescribed rate i.e. MCLR+1

percent on her deposit. The question is answered accordingly.

11.Having due regard to the facts and circumstances of the case and for the reasons

assigned hereinabove, the appeal is allowed by passing following orders;

[. Impugned order dated 11.02.2022 passed in complaint No.
LKO120/06/54660/2020 (Vibhuti Pandey Vs. Allahabad

Development Authority) is set-aside and quashed;

II.  respondent/promoter is directed to compute and pay interest to the
appellant/allottee on her deposit at MCLR+1 percent till
16.03.2020. The amount towards interest already paid at 6 percent
shall be deducted;

[I. the amount to be paid within 45 days from the date order is
uploaded on the portal, failing which, appellant would be entitled

to interest at the same rate on the amount to be paid to the appellant;

IV. no order as to cost.
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