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1.  Before we proceed to examine the instant matter/issue, we deem it proper to 

place on record that on demitting office by Technical Member from 

26.09.2023 the judicial functioning of the Tribunal had come to stand still with 

effect from 27.09.2023.  On receipt of the notification dated 28.11.2023 with 

respect to appointment of Judicial Member,  in the larger interest as well as to 

resume the judicial functioning of the Tribunal and to achieve the mandate of 

Section 44(5) of the Real Estate (Regulation & Development) Act 2016 read 

with Regulation 22 and 25 a Bench consisting of Chairman and Judicial 

Member was constituted vide order dated 01.12.2023. The Registry was 

directed to issue cause list of fresh appeals and re-schedule the cause list of 

pending appeals from 27.09.2023 on joining of the Judicial Member.  

Accordingly an office order dated 02.12.2023 was issued by the Registrar, 

which reads as under:-- 

OFFICE ORDER 

It is hereby informed to all the concerned that the Tribunal was 
working with single Bench consisting of Hon'ble Chairman and Hon'ble 
Technical Member after demitting office by the Hon'ble Judicial Member 
on 31.12.2022. Hon'ble Technical Member also demitted office on 
26.09.2023 and Hon'ble Administrative Member being on unauthorized 
leave from 30.09.2022 (who finally resigned on 29.10.2023) resulting the 
judicial functioning of the Tribunal to tune to standstill with effect from 
27.09.2023. 

The State Government vide Notification dated 28.11.2023 has 
appointed Hon'ble Judicial Member and as such presently, Hon'ble 
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Chairman and Hon'ble Judicial Member having judicial back ground are 
available. 

As per Section 43(3) of the Act 2016 every Bench of the Appellate 
Tribunal is to consist of at least one Judicial Member and one 
Administrative or Technical Member. The Appellate Tribunal is required 
to scrutinize judicially the appeals against the order of Regulatory 
Authority or Adjudicating Officer. Rule 30 of the Rules 2016 empowers 
the Appellate Tribunal to call upon such experts or consultants from the 
fields of economics, commerce, accountancy, real estate, competition, 
construction, architecture or engineering or from any other discipline as 
it deems necessary, to assist the Appellate Tribunal in the conduct of any 
enquiry or proceedings before it. 

Section 55 of the Act 2016 protects the acts and proceedings of the 
Appellate Tribunal from being invalid merely for the reason of any 
vacancy in, or any defect in the constitution of the Appellate Tribunal or 
any defect in the appointment of a person acting as a Member of the 
Appellate Tribunal or any irregularity in the procedure of the Appellate 
Tribunal not affecting the merits of the case. 

 

Accordingly in the larger interest and expeditious disposal of 
appeals as per mandate of Section 44(5) of the Act 2016 the Bench for 
hearing of appeals is constituted with Hon'ble Chairman & Hon'ble 
Judicial Member for judicial scrutiny of the appeals and in case any 
expert opinion/assistance is required the same will be taken as per 
provisions of Rule 30 of the Rules 2016 in appropriate cases or such 
cases will be deferred till availability of Administrative/Technical 
Member. 

On joining of Hon'ble Judicial Member, the Registry is directed to 

issue cause list of fresh appeals and re-schedule the cause list of pending 

appeals from 27.09.2023 and upload the same on the website of the 

Tribunal and also inform all the parties/legal representatives about the 

same. 

This order is issued with the approval of Hon'ble Chairman.

 The judicial functioning of the Tribunal resumed with effect from 

18.12.2023 after joining of the Judicial Member and the said Bench is 

still continuing on account of non-appointment of Technical and 

Administrative Members.  

2.  Now we proceed to deal with the instant matter.  This appeal was filed under 

Section 44(1) of the Real Estate (Regulation and Development) Act, 2016 

(hereinafter referred to as ‘the Act 2016’) by M/s Jai Prakash Associates Ltd. 

(hereinafter referred to as the ‘appellant/complainant’) against the order dated 

07.04.2018 passed by the Vice Chairman, Hapur – Pilkhuwa Development 
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Authority, Nominated Officer of U. P. Real Estate Regulatory Authority (hereinafter 

referred to as ‘Regulatory Authority’) in Complaint No: 1220185394 whereby the 

following directions were made:- 

(i) Promoter/builder (M/s Jai Prakash Associates Ltd.) is directed to pay 

the amount deposited by the allottee (Ms Veena Verma & Sri Rajesh 

Verma) towards cost of Flat No. KS-2-37-001 of Kasiya Scheme within 

45 days with interest @ 18% per annum from the date of deposit till the 

date of payment.  

(ii) In addition to above, also directed to promoter to pay Rs 6,00,000 

(Rupees six lakh only) to the allottee  on account of mental agony, and 

loss of time and money within 45 days from the date of deposit till the 

date of payment.  

(iii) Noncompliance of the order of the Regulatory Authority will be 

punishable under Section 63 of the Act 2016 and the 

complainant/allottee will be at liberty for execution of order through 

UP RERA.  

3. The facts of the case, in brief, as culled out from the memo of appeal, are 

given in the succeeding paras. 

3.1  The appellant launched a residential project namely “Kassia” at Jaypee 

Greens, Noida for prospective buyers. The respondent Ms Veena 

Verma along with her husband Sri Rajesh Verma booked  a Flat in the 

project of the appellant vide application form dated 23.12.2010. The 

appellant provisionally allotted an apartment bearing Unit No. 

KS20370001to respondent in the project of the appellant vide 

provisional allotment letter dated 11.03.2011 for a total consideration 

of Rs 50,05,370/- plus applicable taxes. The time for offering 

possession was 24 months from the date of provisional allotment letter 

with a grace period of 90 days as per the standard terms and conditions 

agreed by the allottee.  

3.2 The project of the respondent got delayed for the reasons beyond 

control of the answering i.e. due to force majeure events such as – delay 

in government approvals like building plans, shortage of labour, 

scarcity of water, restrictions in excavations, agitation of villagers as 
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well as legal impediments and on account of shortage of labour due 

huge development work in National Capital for hosting of Common 

Wealth.   

3.3 The Hon’ble National Green Tribunal (NGT) vide its order dated 

11.01.2013 restrained all builders of Noida and Greater Noida, 

including the appellant form extracting any quantity of underground 

water for construction purpose.  

3.4 It is apposite to note that at the time of booking of subject matter 

apartment it was agreed between the parties (Clause 7.1 of the Standard 

Terms and Conditions) that in case of force majeure events the 

Appellant would be entitled to extension of time without incurring any 

liability.   

3.5 The respondent was always of the knowledge that in case she wants to 

cancel the provisional allotment of the apartment booked by her, she 

may surrender the provisional allotment of the said apartment and seek 

refund of payment made by her as per the standard terms and conditions 

duly agreed between the parties. Clause 9.1.5 is reproduced herein 

below for the ready reference of this Hon'ble Tribunal " 

 "9.1.5 (c). Notwithstanding anything stated hereinabove, 

in the event the provisional allotment is terminated by the 

company under the terms of Clause 5.5 or Clause 9.1.5 (b) 

herein the entire amount of Earnest Money shall be 

forfeited by the JSIL The balance installments paid by the 

Applicant in accordance with the terms hereof shall first 

be used to satisfy the Termination Charge, which shall 

include and in any event not be less than the interest 

amounts set forth in Clause 5.6 herein, and the rest of the 

payments shall be refunded to the Applicant without 

interest." 

3.6 Despite having a contractual right of cancellation of the provisional 

allotment of the apartment, the Respondent No.1 alone filed a frivolous 

complaint before the Designated Uttar Pradesh Real Estate Regulatory 

Authority on 05.01 2018 being Complaint No 120185394 on the basis 

of completely false and specious grounds. A copy of the said complaint 
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is annexed hereto and marked as ANNEXURE AZ Another co-allottee 

namely Mr. Rajesh Verma (husband of respondent no.1) did not join in 

the said complaint. Furthermore the complaint was filed in respect of 

unit No KS2-37-202 and not in respect of Unit No. KS2-37-001, the 

unit allotted to respondent no 1 jointly with her husband Mr. Rajesh 

Verma, However, despite aforesaid facts, the Order dated 07.04 2018 

was passed in respect of unit No. KS2-37-001. 

3.7 The said complaint got listed before the Vice Chairman, Hapur 

Pilkhuwa Development Authority where the Appellant   filed an 

application for dismissal of the said complaint on the following grounds 

amongst other grounds:- 

3.71 That the present complaint filed by the complainant is not 

maintainable at this stage as the time provided by the Respondent 

at the time of registration under the RERA Act, 2016 for the 

completion of the project has not lapsed. It would be pertinent to 

mention here that as per Section 4 (2)(1)(C) of the RERA Act, 

the promoter at the time of registration of the project with the 

RERA Authority has to give declaration specifying therein, apart 

from other things, the time period within which he undertakes to 

complete the project or the phases thereof, as the case may be. 

The Authority, thereafter on being satisfied with the undertaking 

given in the Application, will grant Registration Certificate to the 

Promoter as per Section 5 (3) of the RERA Act and the same will 

remain valid for a period declared by the promoter under section 

4 (2)(1)(C) The Respondent   has in its declaration made at the 

time of Registration of the project in question has undertaken to 

complete the project in question on or before 31 12 2020 and he 

was also duly granted the Registration Certificate for this Project 

Thus the Respondent cannot be penalized at the present stage It 

can only be penalized after the said period has lapsed and 

Respondent is unable to complete the said project within the 

given time frame. Further, as per Section 7 of the RERA Act the 

registration certificate issued by the RERA Authority can be 

revoked only if the promoter defaults in doing anything he is 

required under this Act or violates any terms or conditions of the 
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approval given by the competent authority or is guilty of an 

unfair practice or irregularity. In the present case no such 

allegation has been levelled against the Respondent and the 

Respondent is making its full endeavour to complete the project 

in question within the stipulated time frame. 

3.72 That the home buyers who have invested in Jaiprakash 

Associates Limited (JAL) raised their grievance before the 

Hon'ble Supreme Court in the matter of writ petition (Civil) No. 

744/2017, Chitra Sharma & Ors vs Union of India & Ors and 

contended that for redressal of their grievance a web portal be 

created The Hon'ble Supreme Court vide its order dated 

10.01.2018 directed Mr. Pawan Shree Agarwal, learned Amicus 

Curiae to create an independent web-portal in respect of the 

home buyer of JAL which shall reflect the details of the home 

buyers. Vide the said order Hon'ble Supreme Court has also 

directed Jaiprakash Associates Limited(JAL) to file an affidavit 

stating therein as to how many housing projects it has throughout 

the country and the stage of their construction. The said affidavit 

is to be filed within a week. Thus, the grievance of the home 

buyers who have invested in Jaiprakash Associates Limited 

(JAL) is now being looked into and considered by Hon'ble 

Supreme Court. It is desirable in view of the judicial propriety 

that the instant Complaint is not proceeded further as, the Hon'ble 

Supreme Court is seized of the cases regarding housing projects 

of JAL. 

3.73 That it is pertinent to mention herein that the Complainant before 

filing of the complaint before this Authority has already filed his 

claim for refund of the entire deposited amount of the unit on the 

web portal which has been created by virtue of the order of 

Hon'ble Supreme Court Is also stated that the Complainant in his 

complaint has also sought refund in respect of the unit. 

3.74 That in view of the above, since the Hon'ble Supreme Court has 

already   taken cognizance of the matter and the complainant has 

already filed his claim in the portal created vide order passed by 

the Hon'ble Supreme Court the complainant cannot file its claim 



7 
 

for possession of the unit before the Regulatory Authority as it 

may amount to double Jeopardy. 

3.8 Even after raising legal objections in the application, the Vice 

Chairman, Hapur and Pilkhuwa Development Authority without 

deciding the application for dismissal of complaint filed by the 

Appellant   and without giving an opportunity to file reply to the 

Complaint, passed the impugned order dated 07.04.2018. The said 

impugned order has been passed when the Complainant did not appear 

on any date of hearing, Instead of dismissing the complaint for non-

prosecution, the Vice Chairman, Hapur and Pilkhuwa Development 

Authority passed the impugned order therein directing the Appellant to 

refund the entire amount deposited against the booking of the apartment 

in the project of the appellant, along with 18% interest rate and 

compensation of Rs.6,00,000/- towards mental harassment, within 45 

days from the date of order to respondent no.1 and Mr. Rajesh Verma 

meaning thereby that the aforesaid amount be refunded to the said both 

persons. It is also to submit that as said earlier Mr. Rajesh Verma have 

even not filed the complaint and therefore no order can be passed in his 

favour legally. It is most pertinent to note that the compensation can 

only be granted by the Adjudicating Officer as mandated under section 

71 of the Act.  

3.9 Subsequent to the passing of impugned order, the appellant filed a Writ 

Petition bearing no. 17900 of 2018 before the Hon'ble High Court of 

Allahabad, challenging the improper establishment of RERA in the 

state of  Uttar Pradesh.  Awaiting the outcome of the said Writ Petition 

the appellant preferred not to file an appeal before the Designated 

Appellate Tribunal until proper establishment of the Real Estate 

Appellate Tribunal.  In the meanwhile, an office order dated 19.06.2018 

was issued by the Principal Secretary, Housing and Urban Planning 

Department wherein it was directed to the Delegated officers of the 

Designated Authority that where the direction of refund is being issued 

to the promoter, the interest rate would be MCLR,  decided by the State 

Bank of India + 1% and no Delegated officers of the Designated 

Authority shall pass an order for compensation. Further in the said 

office order it was also directed that the Delegated officers of the 
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Designated Authority should suo  moto rectify the earlier passed orders 

under 39 of the Act within 15 days from 19.06.2018. However, the said 

office order was not complied at all though the order dated 19.06.2018 

was alive for the said period of 15 days as the same was recalled by 

RERA on 12.11.2018 and as such the appellant could not be benefitted 

with the said office order. 

3.10 Subsequently, the Secretary RERA issued an execution notice dated 

31.10.2018 therein instructing the appellant to comply with the 

impugned order dated 07.04.2018 passed by the Designated RERA in 

the complaint filed by the Respondent No. 1 alone. 

3.11 The appellant gave a written reply to the execution notice therein 

requesting RERA to not proceed further as the above mentioned Writ 

Petition was pending adjudication before the Hon'ble High Court and 

an application seeking stay of enforcement of orders passed by RERA 

was filed by the appellant in the said Writ Petition which was also 

pending adjudication However, the RERA did not give any opportunity 

of hearing to the appellant on the execution proceedings. 

 3.12  In the meanwhile, the above said Writ Petition along with three other 

Writ Petitions wherein the appellant had challenged other Recovery 

Citations issued in purported compliance of orders passed by RERA 

were dismissed by the Hon'ble High Court. After that the appellant 

preferred Special Leave Petitions before the Hon'ble Supreme Court 

against the orders passed by the Hon'ble High Court. The Hon'ble 

Supreme Court was pleased to issue notice and stay the orders passed 

by the Hon'ble High Court wherein it dismissed the three Writ Petitions 

filed by the appellant   Challenging the Recovery Citation issued in 

purported compliance of the orders passed by the RERA. The said 

Special Leave Petitions were still pending for adjudication before the 

Hon'ble Supreme till the date of filing appeal by the appellant.  

3.13 In the absence of this Hon'ble Tribunal after the notification dated 

27.02.2019 and especially after order dated 06.03.2019 passed by the 

Hon'ble High Court the appellant was not left with any efficacious 

remedy. The appellant  on 28.05.2019 filed an application under section 
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39 of the Act for rectification of the impugned order on the following 

grounds amongst other grounds:- 

(a) That the above referred complaint was filed in respect of Unit 

No. KS2- 37-202 which was never allotted to the sole 

complainant Veena Verma However, ignoring the Unit referred 

in the complaint, order dated 07.04.2018 was passed in respect 

of unit No. KS2-37-001 which is an apparent mistake on the face 

of the record. 

(b) That while deciding the application, the Authority did not 

consider that Rajesh Verma had not filed any application before 

the RERA Authority raising his grievance. Even then relief was 

granted to him. As per provisions of the RERA Act and Rule 33 

made by appropriate government under the said Act aggrieved 

person has to file the complaint. Hence, on the saying of Veena 

Verma, no relief should have been granted to Rajesh Verma. 

These are apparent mistake on record and can be rectified under 

Section 39 of the Act. 

3.14 The RERA first listed the said application on 25.06.2019 without giving 

any notice to the appellant. Further, the appellant received a copy of 

letter dated 20.07.2019 written by the Secretary RERA to the District 

Collector Gautam Budh Nagar therein requesting the District Collector 

to recover the amount of Rs. 8161280.23/- from the appellant by way 

of Land Revenue Arrears. Thereafter the notice dated 22.07.2019 came 

to the knowledge of appellant from the website of RERA wherein the 

appellant was required to appear before RERA on 31.07.2019 for 

hearing of the complaint filed by the Respondent No. 1.  

3.15 Thereafter the appellant wrote a letter dated 30.07.2019 to the Secretary 

RERA informing him that the letter dated 20.07.2019 should not have 

been issued to the District Collector as the application under section 39 

was still pending adjudication. The copy of the said letter was also sent 

to the District Collector, Gautam Budh Nagar too. 

3.16 When the appellant appeared before RERA on 31.07.2019, it came to 

the knowledge of the appellant that the notice dated 22.07.2019 was 

wrong and actually the rectification application of the appellant was 
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listed before the RERA and not the complaint of the Respondent as is 

recorded in the notice dated 22.07.2019. The matter before RERA could 

not be taken up on 31.07.2019 and the next date was fixed for hearing 

on 14.08.2019.  

3.17  In the meanwhile, the Tehsildar Dadri, issued a recovery Citation dated 

03.08.2019 for recovery of an amount of Rs. 8161280.23 and 18% 

interest on the Principal amount from 101.04.2019. 

3.18 On 14.08.2019 the appellant appeared before RERA and argued its 

application. The authority orally observed that since the application 

under Section 39 was filed by the appellant after more than a period of 

one year, therefore, the application was not maintainable. Further, it 

was also observed that as a matter of internal policy any order passed 

by the designated authority prior to 04th September, 2018 shall not be 

rectified or reviewed. Though, it was brought to the notice of authority 

that Section 39 allows rectification for a period of two years from the 

date of order and in the instant case it is prima facie evident that the 

order in the said matter is a perfect case which is squarely covered under 

Section 39, to which the Learned Member agreed and recognized the 

fact that the points raised by the appellant   were correct, even then he 

did not pass any written order in the application under section 39 filed 

by the appellant   The appellant   also filed the written submission before 

the RERA on 14.08.2019. 

4. On being aggrieved by the impugned order dated 07.04.2018 and the 

Recovery Citation dated 03.08.2019 and the act of RERA by not deciding the 

rectification application filed by the appellant under section 39 of the Act, the 

appellant filed the instant appeal challenging the order of the Regulatory 

Authority stating that the impugned order is bad in the eyes of law inter alia 

on the following grounds:- 

(i) Because the impugned order was passed without deciding the 

application filed by the appellant for dismissal of complaint and without 

giving an opportunity to the appellant to file its reply to the complaint 

filed by the Respondent No.1 alone, which is completely against the 

principal of natural justice. 
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(ii) Because the Vice Chairman, Hapur and Pilkhuwa Development 

Authority erred in law by not dismissing the complaint of the 

Respondent No.1 for non-prosecution as the Respondent No. 1 never 

appeared before the Vice Chairman. Hapur and Pilkhuwa Development 

Authority to contest the complaint filed by her. 

(iii) Because the RERA failed to comply with the office order dated 

19.06.2018 wherein it was required to suo moto rectify all the orders 

passed by it prior to 19.06.2018 and decrease the rate of interest to 

MCLR + 1% and as such the appellant has lost the opportunity of 

benefit of the said office order though the said office order remained 

alive till November 2018. 

(iv) Because the matter of improper establishment of RERA and the 

Appellate Tribunal is still sub-judice in the Hon'ble Supreme Court and 

the judicial propriety demands the RERA to not proceed with the 

execution of the impugned order. 

(v) Because the Vice Chairman, Hapur and Pilkhuwa Development 

Authority, has erred in Law by giving compensation to the Respondent 

No. 1 and her husband Mr. Rajesh Verma as the compensation to an 

allottee can only be given by the adjudicating office as mandated under 

section 71 of the Act. 

(vi) Because Designated Authority failed to consider that under section 71 

of the RERA Act, 2016 the power to adjudicate the compensation under 

sections 12. 14. 18 and 19 has been vested in the Judicial Officer which 

shall be appointed by the Authority and as such the order passed by the 

Vice Chairman, Hapur and Pilkhuwa Development Authority is 

without Jurisdiction. 

(vii) Because as per Section 13 of the RERA Act, the appellant could have 

been made liable only if it would have failed to abide by the 

commitment made by it to the Respondent No.1 and Mr. Rajesh Verma, 

her husband as per the agreement to sell entered as prescribed under 

section 13 of the Act. Since, no such agreement to sell was entered into 

between the parties as the format for the same was not prescribed by 

the appropriate Government in U.P. the appellant cannot be held liable. 
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(viii) Because in the absence of agreement to sell, the rights of the parties qua 

the said apartments can only be governed by the Standard Terms and 

Conditions duly agreed between the parties. 

(ix) Because the Designated Authority failed to consider that the appellant 

has acted strictly in terms of the Standard Terms & Conditions of 

Provisional Allotment that were agreed and accepted by the 

Respondent No. 1 and her husband Mr. Rajesh Verma at the time of 

making the booking and thus, there is no occasion for the RERA to 

accept the contentions raised by the Respondent   and grant refund to 

him de hors the agreed standard terms and conditions. 

(x) Because the Designated Authority failed to consider that it does not 

have jurisdiction under the Real Estate (Regulation and Development) 

Act, 2016 to ignore and rewrite specific terms and conditions being part 

of the agreement between the parties. As stated above, the appellant   

and the Respondent had agreed for the refund mechanism under Clause 

9.1.5 of the Standard Terms and Conditions. However, the RERA 

instead of accepting the same has sought to rewrite the same and has 

granted refund to the Respondent without any legal basis, which cannot 

be allowed. 

(xi) Because the Designated Authority while passing the impugned order 

erred in changing the terms of a commercial contract between the 

parties even without rendering and finding regarding the validity of any 

of the clauses/provisions of the Standard Terms & Conditions. 

(xii) Because the Designated Authority failed to appreciate the fact that 

despite the Force Majeure events hampering the development of the 

said project, the appellant   made its full endeavor to complete the 

development of the said project and the Respondent is entitled for delay 

compensation as per clause 7.2 of the standard terms and conditions 

duly agreed and signed by the Respondent out of his own will and 

volition.  

(xiii) Because the impugned order was passed without following the 

procedure of hearing of a complaint made under RERA Act as the 

appellant   was not given an opportunity to file its reply and the 
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complaint of the Respondent No.1 was not dismissed for non-

prosecution. 

(xiv) Because the Secretary RERA did not give an opportunity of hearing to 

the appellant on the execution notice which is against the principal of 

natural Justice. 

(xv) Because the Regulatory Authority erred in law by writing letter dated 

20.07.2019 to the Collector District G.B. Nagar requesting him to 

recover the amount awarded vide Judgment dated 07.04.2018 as the 

authority vide its notice dated 22.07.2019 have already decided to hear 

the Complaint filed by the respondent no.1 on 31.07 2019 and 

subsequently vide notice dated nil decided to hear the application of 

appellant filed under section 39 of the RERA Act, 2016. 

5. The appellant has prayed for the following reliefs:-  

(i) Appeal of the appellant be allowed. 

(ii) Impugned order dated 07.04.2018, passed by the Regulatory  

Authority and Recovery Certificate, issued consequent to impugned 

order be set aside.  

6. The respondent has filed objection/counter to the memo of appeal and 

submitted as under:- 

6.1 The Appellant has filed the instant appeal under section 44 of the U.P. 

Real Estate (Regulation and Development) Act, 2016, ("U.P. RERA") 

challenging the order dated 07.04.2018 passed by Vice Chairman 

Hapur and Pilkhuwa Development Authority ("Adjudicating 

Authority") in Complain No. 120185394 ("impugned order") and 

recovery citation dated 03.08.2019 issued consequent to the impugned 

order ("recovery citation"). In the said impugned order, the Ld. 

Adjudicating Authority directed the Appellant to inter alia refund the 

entire amount deposited against the booking of the apartment in the 

project of Appellant, along with 18% per annum interest rate, and 

compensation of Rs. 6,00,000/- towards mental agony, within 45 days 

of the date of impugned order to the Respondent No. 1. 
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6.2  At the outset that the Respondent No. 1 denies each and every 

submission in the present Appeal save and except so far as specifically 

admitted herein or is a matter of record. The Appellant has in fact failed 

to approach this Hon'ble Appellate Tribunal with clean hands having 

deliberately omitted to mention several material facts in the Appeal 

under reply. 

6.3 The present appeal is barred by limitation and reflects a desperate and 

belated attempt by the Appellant to evade its liability to pay the required 

amount as per the impugned order and recovery citation. It is settled 

law that in case a party is found to be negligent, or for want of bonafide 

on his part in the facts and circumstances of the case, or found to have 

not acted diligently or remained inactive, there cannot be a justified 

ground to condone the delay. Condonation of delay thus cannot be 

sought as a matter of right and the Court/authority has to be satisfied 

that the reasons for seeking condonation are genuine. In the present 

case, not only no valid grounds have been given by the Appellant in the 

Appeal under reply and/or the application filed along with the Appeal 

seeking condonation of delay but there is a complete lack of bona fide 

on the part of the Appellant. There was no sufficient cause that 

prevented the Appellant from approaching the present appellate body 

within time. In any case, the Appellant has wrongly calculated the 

period of delay as only 6 days whereas the actual delay is much more. 

The Appeal under Reply is therefore a gross abuse of the process of law 

and condoning the delay in the matter would amount to completely 

disregarding the statutory provisions in this regard. The Appeal under 

reply thus ought to be dismissed by this Hon'ble Appellate Tribunal qua 

the Respondent No. 1 at the threshold with exemplary costs. 

6.4  The contents of Paragraph 4 except for whatever is a matter of record 

are false, incorrect, completely devoid of any material particulars and 

hence denied. It is wrong and denied that the impugned order was not 

served upon the Appellant. Further, it is submitted that the impugned 

order was in any case published on the website of the U.P RERA shortly 

after being passed. During the final hearing in the matter before the UP 

RERA, the counsel for the Appellant was present and was specifically 

informed that the UP-RERA would pass the final order on the 
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complaint, filed by Respondent No. 1 within a week or so. Further, the 

Appellant should have been diligent enough to get the copy of the 

impugned order in order to seek further recourse under law if t wanted 

to. The Appeal is thus barred by limitation clearly as the Appellant 

failed to approach the Hon'ble Tribunal within the time frame of 60 

days from the date of impugned order. The Appellant has further 

contended in the present appeal that the Hon'ble Tribunal was not 

constituted when the impugned order was passed, however it is 

pertinent to note that by virtue of the notification issued by Government 

of U.P. on 24.01.2018, it was inter-alia notified that the appeal against 

an order passed by the Real Estate Regulatory Authority shall be heard 

by U.P. State Transport Authority till the establishment of Appellate 

Authority under U.P RERA. The Appellant however did not do so for 

months after the passing of the impugned order. Subsequently, the 

Appellant could have approached this Hon'ble Tribunal as well when it 

was constituted however the Appellant failed to approach this Hon'ble 

Tribunal even after the lapse of 6 months- for which no justification has 

been given. It is submitted that the Appellant may have filed several 

Writ Petitions before the Hon'ble High Court at Allahabad, challenging 

the improper establishment of the proper Real Estate Regulatory 

Authority in the State of Uttar Pradesh, however, admittedly the Writ 

Petitions were dismissed by the Hon'ble High Court at Allahabad 

stating that the U.P State Transport Appellate Authority Tribunal has 

been rightly assigned to function as Appellate Tribunal for RERA. The 

Appellant could have approached the Appellate Tribunal against the 

various orders passed by U.P RERA as well as against the recovery 

citations. The Hon'ble High Court further held that in case of any delay, 

the application for the condonation of delay be filed for that point of 

time. 

The Appellant may have further challenged the aforesaid orders passed 

by Hon'ble High Court in various writ petitions before the Hon'ble 

Supreme Court of India by way of Special Leave Petition, however the 

said petitions pending before the Honble Supreme Court have no 

relevance on the present matter. It is further wrong and denied that the 

order passed by Hon'ble Supreme Court vide dated 16.04.2019 staying 

the order passed by the Hon'ble High Court, Allahabad, has any bearing 
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on the instant appeal. The Respondent No. 1 in fact is admittedly not 

even a party to the case sub-judice before the Hon'ble Supreme Court 

and further, the Hon'ble Supreme Court has merely stayed the order 

dismissing the petition passed by the Hon'ble High Court, Allahabad, 

and no stay has been granted on the recovery proceedings even in those 

cases. Thus, by no means, the said order passed by Hon'ble Supreme 

Court restricted the Appellant to file the instant Appeal. 

In addition, without prejudice to the contention that since U.P State 

Transport Appellate Authority Tribunal was working as U.P. RERA 

Appellate Authority, the Appellant could have approached the said 

tribunal within the limitation period, it is stated that even after the 

notification dated 27.02.2019 was issued for the establishment of this 

Hon'ble Tribunal and U.P State Transport Appellate Authority Tribunal 

Appellant Tribunal seizing to act as an Appellant Tribunal under the 

RERA Act, the Appellant admittedly took about 6 months to file the 

instant Appeal. The Appellant's reasons for seeking condonation of 

delay in filing the Appeal and/or for seeking exclusion of the relevant 

time period as per Section 14 of the Limitation Act, 1963 are clearly 

ingenuine therefore. Pertinently, the Application dated 28.05.2019 

preferred by the Appellant under section 39 of the U.P RERA Act 

purportedly seeking rectification of the impugned order is nothing but 

a desperate attempt by the Appellant to evade their liability to pay off 

the amount as per the impugned order. The Appellant has filed the 

Application under Section 39 of the U.P RERA Act on mere 

typographical error in the complaint and only in order to delay the 

implementation of impugned order. It further submitted that the 

Respondent No. 1 was not informed about the said application being 

filed, and even the copy of the Application was not served to the 

Respondent No. 1. The Appellant has therefore failed to put forth 

sufficient cause in order to be entitled for condonation of delay. The 

Appeal is time barred by the limitation and ought not to be entertained. 

6.5   The Respondent No. 1 was desirous of buying a residential 

accommodation for herself and her family and was therefore on the 

lookout for integrated residential projects, complete with common 

amenities and modern facilities. During the course of her search, 
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Respondent No. 1 came across the highly publicized advertisements 

and brochures regarding the project, styled as "Kassia" at Jaypee 

Greens, Noida ("hereinafter referred to as the "Project"). Solely on the 

basis of the misrepresentations and inducements given by Appellant, 

Respondent No. 1 was tricked into booking apartment bearing Unit no. 

KS20370001 in the above Project. 

6.6  The events enumerated by the Appellant in its force majeure clause 

does not comes under the ambit of force majeure definition. In a similar 

case before Maha RERA, wherein the matter related to a homebuyer, 

the homebuyer's complaint against M/s Lavasa Corporation Ltd. 

seeking refund and compensation for failing to deliver his apartment 

was allowed after rejection of the grounds relating to force majeure 

raised by the developer. In the said case, the company had taken a stand 

that it failed to complete the project owing to status-quo order on the 

construction by the Ministry of Environment and Forest (MoEF), and 

had been facing difficulties to meet the liabilities to complete the 

project due to swelling financial obligations, however, the RERA 

Authority held that, 'the stand taken by the Lavasa Corporation Ltd. 

cannot come within the scope of 'force majeure'. The force majeure 

clause can only be made applicable when the entire situation is beyond 

the control or vis majeure. In the present case the Appellant simply cited 

the events without giving an explanation for the same. The said events 

are completely vague, arbitrary and devoid of law." 

6.7  The Appellant has come up with the new set of frivolous facts to justify 

their inordinate delay, which they did not present before the Ld. 

Adjudicating Authority. Further it is denied that due to the hosting of 

Commonwealth Games in 2010 and the related requirement of 

infrastructure, there was a shortage of labour which delayed the 

construction of the Project. It is humbly submitted that the 

Commonwealth Games were organized in 2010, and the Appellant 

admittedly promised to give the possession of flat after 24 months from 

the date of provisional allotment i.e., 11.03.2011. Thus even the reason 

given by the Appellant for the shortage of labour i.e. the 

Commonwealth Games hosted in 2010 is frivolous and does not 
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absolve the Appellant from the consequences of the repudiatory breach 

committed by it. 

6.8 The order dated 11.01.2013, passed by Hon'ble National Green 

Tribunal, ('NGT') restraining all builders including the Appellant to 

extract any quantity of underground water had any effect/bearing to 

give the possession of flat within 24 months from the provisional 

allotment letter dated 11.03.2011. The Appellant has failed to 

substantiate the said averment with any supporting material and is 

merely making bald and baseless averments in order to woriggle out of 

its liability. In any case, the Hon'ble NGT passed the said order just few 

months prior to the completion of 24 months within which the 

Appellant was required to give the possession of flat. Had the Appellant 

adhered to the timelines, substantial construction ought to have been 

completed by that time already. The impact of Hon'ble NGT order thus 

could not be used as an event to evade from their responsibility to give 

the possession on time. 

6.9 There were no force majeure event (s) entitling the Appellant to deviate 

from the agreed terms and conditions. The detailed reply to the said 

contentions has already been given by Respondent No. 1 in the 

aforesaid paragraphs of the present reply. However, it is relevant to 

mention that most of the obstructions/events/reasons mentioned by the 

Appellant occurred either before the signing of provisional allotment 

letter or after the completion of 24 months from the date of provisional 

allotment letter, and hence do not absolve the Appellant. 

6.10  The Respondent No. 1 did not want to cancel her provisional allotment 

of the flat and Clause 9.1.5 (c) merely stipulates that in the event the 

provision allotment was cancelled (lawfully) by the Appellant, the 

Earnest Money shall be forfeited by the Appellant and Termination 

Charges would also be leviable or adjusted from payments made 

already. Respondent No. 1 paid the money in order get the possession 

of the flat/house, complete with common amenities and modern 

facilities, however, the Appellant did not adhere to the agreed terms and 

conditions for the allotment/psosession of the flat, on account of which 

Respondent No. 1 was constrained to approach the UP-RERA to seek 

justice. 



19 
 

6.11 As the appellant had already committed a repudiatory breach of the 

material terms and conditions of the allotment, the Respondent No. 1 

had no option but to avail the remedies under the RERA Act. 

Accordingly the complaint dated 05.01.2018, bearing Complaint No. 

120185394, was filed before the competent authority by Respondent 

No. 1 humbly seeking refund of the payments made along with interest 

and compensation since the Appellant had failed to give the possession 

of the flat even after years. It further denied that the complaint was filed 

in respect of unit No. KS2-37-202 and not in respect of Unit No. K S2-

37-001 It is humbly submitted that the same was a mere typographical 

error and the documents filed with the RERA authority in any case gave 

all the material particulars. UP RERA Authority therefore rightly 

passed the impugned order in respect of Unit No. KS2-37-001 and the 

submissions of the Appellant have no merit in them. 

6.12 In the application filed before the UP RERA, the appellant raised 

completely false and frivolous grounds. The complaint filed by the 

Respondent No. 1 was maintainable. The applicability of new timeline 

during mandatory RERA registration under Section 4(2)(I) (C) of the 

RERA Act, won't be applicable in the instant case. It is noteworthy that 

before the notification was issued mandating RERA registration, the 

time limit of 24 months to give the possession of flat in the instant case 

had already expired. Therefore, the contract between the parties has 

already been breached when the Appellant failed to give possession of 

the flat to Respodnent No. 1 within the stipulated period. Further, 

without prejudice to the aforesaid submission, the Bombay High Court 

in W.P No. 2737/ 2017 in the case of M / s Neelkamal Realtors 

Suburban Pvt. Ltd. vs The Union of India & Ors., inter-alia held that- 

  “256. The provisions of RERA, however, do not rewrite 

the clause of completion or handing over possession in 

agreement for sale. Section 4(2)(1)(C) enables the 

promoter to give fresh time line independent of the time 

period stipulated in the agreements for sale entered into 

between him and the allottees so that he is not visited 

with penal consequences laid down under RERA. In 

other words, by giving opportunity to the promoter to 
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prescribe fresh time line under Section 4(2)(1)(C) he is 

not absolved of the liability under the agreement for 

sale." 

The Appellant is therefore not absolved of its liability for the 

repudiatory breach of the agreed terms and conditions. 

6.13.  Before the Hon'ble Supreme Court, the Respondent No. 1 had given the 

details pertaining to the allotment made in its favour by the Appellant 

and payments made by it pursuant to an interim order passed by the 

Hon'ble Supreme Court. The said writ petition now stands disposed of 

in any case by the Hon'ble Supreme Court vide a detailed judgment and 

order dated 09.08.2018. A perusal of the said judgment and order would 

reveal that the Hon'ble Supreme Court did not foreclose the remedies 

available to the home-buyers as per law in any case. Hence, there is no 

question of any double jeopardy as other than under the RERA Act, 

there are no other proceedings pending between the parties. 

6.14 The impugned order was passed by the UP-RERA after hearing the 

parties extensively on all issues. During the said hearings, the duly 

appointed counsel for Respondent No. 1 was present before the UP-

RERA. The Appellant is merely raising frivolous technical objections 

in order to overcome their liabilities as per law. Similarly, the objection 

regarding Mr. Rajesh Verma not joining in the complaint also has no 

merit as Respondent No. 1 herein on her own was/is competent to file 

the complaint before the UP-RERA, having made the substantial 

payments herself and being a joint allottee. UP-RERA has therefore 

rightly granted refund along with interest and compensation to 

Respondent No. 1. 

6.15 Even if the petition was sub-judice before the Hon'ble High Court, the 

Appellant to approach the Hon'ble Tribunal to file the appeal since the 

petition before the Hon'ble High Court, though not maintainable, was 

filed on a different point of law. 

6.16 As on date, the impugned order along with all the recovery 

citation/execution certificate stands and is valid in law. Further, it is the 

Appellant's own case that the notification dated 19.06.2019 in any case 

stand withdrawn. 
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6.17 It is further submitted that the written reply to execution notice was 

deliberately not served to the Respondent No. 1 so that the Respondent 

No. 1 is prevented from making any legal submisssion. Further, the 

application seeking stay of enforcement of order passed by RERA filed 

by the Appellant before the Hon'ble High Court, Allahabad, had no 

bearing on the recovery process as no stay order had been passed by the 

Hon'ble High Court, Allahabad pertaining to said application.  

6.18  The appellant preferred an Application dated 28.05.2019 under section 

39 of the U.P RERA Act seeking rectification of the impugned order. 

The aforesaid Application is however only a desperate attempt by the 

Appellant to evade their liability to pay off the amount as per the 

impugned order. The Appellant has filed the Application under Section 

39 of the U.P RERA Act relying on a mere typographical error in order 

to delay the implementation of impugned order. It further submitted that 

the Respondent No. 1 was not informed about the said application being 

filed, and even the copy of the Application was not served to the 

Respondent No. 1. 

6.19  There is no stay granted by any court/authority as regards the recovery 

process which has been set in motion already. Further, the documents 

referred to in the instant paras have not even been served upon the 

Respondent No. 1 and Respondent No. 1 therefore cannot on firm the 

veracity of the same at this stage. 

7.  The appellant filed reply to the objections of the respondent denying the 

averments made by the respondent and reiterating the averments made by the 

appellant in the memo of appeal.  

8.  Heard Sri Altaf Mansoor, learned counsel for appellant and Sri Vikas Kumar 

 Verma, learned counsel for respondent.  

8.1 The appellant has challenged the order of the Nominating Officer of the 

Regulatory Authority dated 07.04.2018 whereby the appellant was 

directed to refund the deposited amount by the respondent along with 18% 

interest within 45 days of the order and for mental harassment due to non 

completion of the project an amount of Rs. 6 lacs has been awarded as 

compensation. 
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8.2 Learned counsel for appellant submitted that in pursuance to the impugned 

order dated 07.04.2018 of the Nominating Officer of the Regulatory 

Authority, a recovery certificate was issued by the Regulatory Authority 

on 20.07.2019 for an amount of Rs.81,61,280/- which includes the 

original amount of Rs 35,34,880/- and interest of Rs.46,26,400.23. 

Revenue Authorities recovered Rs.35,00,000/- and hence while filing the 

instant case an amount of Rs.46,61,280.30 was deposited towards 

compliance of Section 43(5) of the Act. 

8.3 The Tribunal while examining the compliance of Section 43(5) of the 

Act observed that in the recovery certificate issued by the Regulatory 

Authority the amount of Rs.6 lacs towards compensation has not been 

included and hence the appellant was directed to make the deficiency 

good vide order dated 17.12.2019. The appellant in pursuance to the 

said order deposited an amount of Rs.6 lacs vide DD No.507564 drawn 

on ICICI Bank on 06.02.2020.  

8.4 The delay in filing the appeal was condoned by this Tribunal vide order 

dated 19.04.2022 subject to payment of cost of Rs.20,000/- out of which 

the appellant deposited Rs.10,000/- in the Tribunal’s office and offered 

a cheque of Rs.10,000/- to the respondent but the counsel for 

respondent declined to accept the same on the ground that his client 

want to assail the order of the Tribunal before the Hon’ble High Court, 

therefore, cost of Rs.10,000/- could not be paid to the respondent and 

the appellant is always ready to give the said amount to the respondent. 

8.5  Learned counsel for appellant submitted that the impugned order has 

been assailed primarily with respect to the grant of 18% interest which 

was beyond the scope of Nominating Officer of the Regulatory 

Authority as the interest is required to be paid as prescribed in 

pursuance to Section 18(1) of the Act, 2016 and further the Nominating 

Officer is not competent to grant interest as the same falls in the domain 

of the Adjudicating Officer for which a separate complaint is to be filed 

on the prescribed form ‘N’. Further no compensation can be granted for 

mental harassment or agony as the factors enumerated under Section 72 

of the Act does not provide for grant of such compensation and hence 

the rate of interest deserves to be modified from 18% to MCLR+1% 

and the appellant is agreeable and ready to pay the said interest on the 
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deposited amount and the order with respect to grant of Rs.6 lacs as 

compensation deserves to be set aside.   

8.6 Sri Vikas Kumar Verma, learned counsel for respondent submitted that 

as far as grant of interest at the rate of MCLR+1% as is being granted 

by the Regulatory Authority in all other cases is acceptable to the 

respondent. Learned counsel for respondent also fairly accepts that of 

compensation granted by the Nominating Officer of the Regulatory 

Authority was beyond his jurisdiction and if this direction is set aside 

then the respondent be given liberty to approach the concerned 

authority for seeking compensation, if he so desires. 

9. In order to decide the controversy involved in the present appeal, we deem it 

proper to frame the following questions:-  

(i) Whether grant of 24% interest by the Regulatory Authority to the 

respondent relying on the provisions of Section 2 (za) of the Act of 

2016 is proper & justified? 

(ii) Whether the appellant is entitled to interest and if yes, at what rate? 

(iii)   Whether grant of compensation amounting to Rs 6,00,000/-  by the 

Nominated Officer of the Regulatory Authority to the respondent on 

account of ‘mental harassment’ and ‘loss of time and money’ falls in 

the domain of Regulatory Authority and/or the grant of compensation 

is to be examined or determined by the Adjudicating Officer?  

10. In order the reply the question no.1, we, at this stage, examine the Regulatory 

Authority’s order dated  07.04.2018 wherein it is observed that the Act 

provides that rate at which promoter chargers interest from the allottees, and 

the rate of interest payable by the promoter in case of the default should be 

the same.  

11. We examined Section 2 (za), which reads as follows:- 

“2 Definition- In this Act, unless the context otherwise requires,……  

………………………………………………………………………………   

Section 2 (za):-  "interest" means the rates of interest payable by 

the promoter or the allottee, as the case may be,  

Explanation.—For the purpose of this clause— 
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(i)  the rate of interest chargeable from the allottee by the 

promoter, in case of default, shall be equal to the rate of 

interest which the promoter shall be liable to pay the 

allottee, in case of default; 

(ii)  the interest payable by the promoter to the allottee shall 

be from the date the promoter received the amount or any 

part thereof till the date the amount or part thereof and 

interest thereon is refunded, and the interest payable by 

the allottee to the promoter shall be from the date the 

allottee defaults in payment to the promoter till the date it 

is paid; 

11.1 The definition clause in section 2 begins with the words "unless the 

context otherwise requires." The words appearing in the beginning of 

clauses to Section 2 of the Act are prima facie restrictive and not 

inclusive. When words have been defined in the interpretation clause, 

prima facie that definition governs whenever it occurs in different 

sections of the Act but where the context makes the definition given in 

the interpretation clauses inapplicable, a defined word when used in the 

body of the statute may have to be given a meaning different from that 

contained in the interpretation clause.  

11.2 All definitions given in interpretation clauses are therefore normally 

subject to the qualification 'unless there is anything repugnant in the 

subject or context', or 'unless the context otherwise requires". This is 

what has been laid down by the Hon'ble Supreme Court in several 

decisions, some of which may be referred to as Dhandhania Kedia & 

Company Vs. CIT, AIR 1959 SC 219 and Special Officer and 

Competent Authority Urban Land Ceilings, Hyderabad Vs. P.S. Rao, 

AIR 2000 SC 843. 

11.3 The function of a definition is not to enact substantive law. It is to 

provide aid in construing the statute. The Hon'ble Supreme Court in 

Controller of Estate Duty, Gujarat and Ors. Vs. Kantilal Trikamlal 

and Ors. AIR 1976 SC 1935 was pleased to observe that a definition 

is informative and is not a substantive rule of law operative by itself 

and it must be read along with other relevant provisions. 

11.4 In Ramesh Mehta vs. Sanwal Chand Singhvi & Ors. 2004(5) SCC 409 

the Hon'ble Supreme Court held that a definition is not to be read in 

isolation and it must be read in the context of the phrase which would 
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define it and that it should not be vague or ambiguous, that the 

definition of words must be given a meaningful application; and that 

where the context makes the definition given in the interpretation clause 

inapplicable, the same meaning cannot be assigned. 

11.5 We are of the considered view that the rate of interest chargeable from 

the allottees by the promoter for delay/default in payment cannot be 

taken as such, while directing the promoter to pay the allottee an interest 

for delayed possession. The definition of interest as provided in Section 

2(za) of the Act needs to be read with the provisions of Section 12, 18 

and 19 of the Act, which qualify the word "interest" by suffixing it with 

the term "at such rate as may be prescribed." 

11.6 Therefore placing reliance on the definition of interest as provided in 

Section 2(za) only, without examining the provisions of Section 12, 18 

and 19 of the Act of 2016 is misplaced, as the definition is informative 

and it only provides aid in construing the statute and has to be read 

along with other relevant provisions of the Act. 

11.7 In the light of the above analysis, we are of the view that the rate of 

interest awarded in the Regulatory Authority's order dated 07.04.2018, 

at the rate of 18% is without any basis, and accordingly the question 

no. (i) is decided against the respondent. 

12. Now we proceed to examine question/issue no. (ii) as to “whether the 

appellant is entitled to interest and if yes, at what rate?” 

13. Section 18 (1) of the Act clearly provides that if an Allottee wishes to 

withdraw from the Project on the ground that the Promoter is unable to give 

possession in accordance with the Agreement for Sale within the date 

specified therein, then the Promoter shall return the amount received from the 

Allottee in respect of that property with interest and compensation, on the 

Allottees’ demand. The power of exercising the option of either staying in the 

Project or for withdrawing from it lies only with the Allottees under the 

provisions of Section 18 (1) of the Act. Further, Section 19(4) of the Act 2016 

gives right to the allottees to claim refund along with interest and/or 

compensation in case the Promoter fails to give possession of the apartment 

in accordance with the terms and conditions of Agreement for sale. 
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13.1  The Hon’ble Bombay High Court in the case of Neelkamal Realtors 

Suburban Pvt. Ltd. And others Vs. Union of India (2018)1 Bom R 558 

observed as under:-- 

        "Section 18(1)(b) lays down that if the promoter fails to complete 

or is unable to give possession of an apartment due to 

discontinuance of his business as a developer on , account of 

suspension or revocation of the registration under the Act or for 

any other reason, he is liable on demand to the allottees, in case 

the allottee wishes to withdraw from the project, without 

prejudice in this behalf including compensation. If the allottee 

does not intend to withdraw from the project he shall be paid by 

the promoter interest for every month's delay till handing over of 

the possession. The requirement to pay interest is not a penalty 

as the payment of interest is compensatory in nature in the light 

of the delay suffered by the allottee who has paid for his 

apartment but has not received possession of it. The obligation 

imposed on the promoter to pay interest till such time as the 

apartment is handed over to him is not unreasonable. The interest 

is merely compensation for use of money". 

 

13.2   Subsequently, in Wg. Cdr. Arifur Rahman Khan & Others Vs. DLF Southern 

Homes Pvt. Ltd., reported in (2020) SCC Online 667, the Hon’ble Supreme 

Court held that the term of the agreement authored by the Developer does not 

maintain a level platform between the Developer and the flat purchaser. The 

stringent terms imposed on the flat purchaser are not in consonance with the 

obligation of the Developer to meet the timelines for construction and handing 

over possession, and do not reflect an even bargain. The failure of the 

Developer to comply with the contractual obligation to provide the flat within 

the contractually stipulated period, would amount to a deficiency of service. 

Given the one-sided nature of the Apartment Buyer’s Agreement, the 

consumer fora had the jurisdiction to award just and reasonable compensation 

as an incident of the power to direct removal of deficiency in service. 

13.3   Recently the Hon’ble Supreme Court, while dealing with the provisions of 

Section 18 of the Act, 2016, in the case of M/S Imperia Structures Ltd. Vs. 

Anil Patni and another, Civil Appeal Nos. 3581-3590 of 2020, decided on 
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02.11.2020, vide para 23, was pleased to observe that the right so given to the 

allottee is unqualified and if availed, the money deposited by the allottee has 

to be refunded with interest at such rate as may be prescribed and the proviso 

to Section 18(1) contemplates a situation where the allottee does not intend to 

withdraw from the Project.  In that case he is entitled to and must be paid 

interest for every month of delay till the handing over of the possession.  It is 

upto the allottee to proceed either under Section 18(1) or under proviso to 

Section 18(1). 

13.4  U.P. Government framed "Uttar Pradesh Real Estate (Regulation and 

Development) (Agreement for Sale/Lease) Rules, 2018" (hereinafter referred 

to as Rules, 2018), wherein under Rule 9.2(ii) and 9.3(i), the rate of interest 

payable by the promoter or by the allottee respectively are defined in case of 

default by either of the party. These Rules are extracted below :-  

Rule 9.2(ii) 

The Allottee shall have the option of terminating the 

Agreement in which case the Promoter shall be liable to refund the 

entire money paid by the Allottee under any head whatsoever 

towards the purchase of the apartment, along with interest at the 

rate equal to MCLR (Marginal Cost of Lending Rate) on home loan 

of State Bank of India + 1% unless provided otherwise under the 

Rules, within forty-five days of receiving the termination notice:  

Provided that where an Allottee does not intend to withdraw 

from the Project or terminate the Agreement, he shall be paid, by the 

Promoter, interest at the rate prescribed in the Rules, for every 

month of delay till the handing over of the possession of the 

Apartment/Plot, which shall be paid by the Promoter to the Allottee 

within forty-five days of it becoming due. 

     Rule 9.3 

        The Allottee shall be considered under a condition of Default,   on 

the occurrence of the following events : 

      Rule 9.3(i) 

In case the Allottee fails to make payments for 2(two) consecutive 

demands made by the Promoter as per the Payment Plan annexed 

hereto, despite having been issued notice in that regard the Allottee 
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shall be liable to pay interest to the promoter on the unpaid amount 

at the rate equal to MCLR (Marginal Cost of Lending Rate) on home 

loan of State Bank of India + 1% unless provided otherwise under 

the Rules. The Promoter must not be in default to take this benefit.  

13.5    On examination, we find that these Rules-2018 notified by U.P. Government 

are in consonance with the definition of interest as provided in Section 2(za) 

of the Act, in as much as that the interest chargeable from the allottee by the 

promoter, in case of default in payment as per demand, is equal to the rate of 

interest which the promoter is liable to pay to the allottee, in case of 

default/delayed possession on the part of promoter. 

13.6 We have come across various orders of the Regulatory Authority wherein it 

had granted interest at the rate of MCLR+1% per annum in case of delayed 

projects and had an occasion to examine the issue of rate of interest at 

MCLR+1% awarded by the Regulatory Authority in Appeal No. 295 of 2019 

(U.P. Avas Vikas Parishad Vs. Devesh Kumar Tiwari) decided on 20.02.2020 

and held as under:-- 

“We feel that this imbalance is on account of the fact that the 

buyer/allottee has much less bargaining power as compared to the 

seller in the real estate market and therefore the buyers/allottees 

have no choice but to sign on such "dotted line", "one sided, unfair 

and unreasonable" terms and conditions/Agreements. We are 

therefore of the view that the rate of MCLR +1% , as prescribed by 

the Government and as being ordered by the Regulatory Authority, 

be payable from the date of deposit of money in case the allottee 

wishes to withdraw from the project; and from the specified/expected 

date of possession in case the allottee wishes to stay in the project, 

would balance the equities and are just and fair and will fall within 

the term "interest at such rate as may be prescribed" as used in 

Sections 12, 18 & 19.........” 

13.7  It is important to mention herein that the Hon’ble Supreme Court in Civil 

Appeal No. 4910-4941/2019 DLF Homes Panchkula Pvt. Ltd. Versus D. S. 

Dhanda etc. etc. while examining the issue of compensation, was pleased to 

observe as under;- 

“If compensation comprises of two parts, (i) by way of interest on 

the deposited amount from the assured date (milestone date) of 
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completing construction and handling over possession to the actual 

date of handling over possession, and, (ii) lumpsum amount, we 

find nothing wrong in it. We do not agree with the builder co.’s 

contentions that interest on the deposited amount should not be 

provided since it is not a case of refund but a case of delay in 

possession. The interest on the deposited amount has to be viewed 

in the light of the purpose for which it is intended. It is but a way of 

computing compensation for delay in possession that is 

commensurate with the amount deposited by the complainant, and 

here it has been computed after adopting a milestone date as per 

the builder co.’s own (unfair and deceptive) letter of 05.06.2013. 

There can be and is no question of not agreeing to an endorsing the 

award of interest from the said milestone date. Here we may 

however add that the rate of interest also cannot be arbitrary or 

whimsical, some reasonable and acceptable rationale has to be 

evident, subjectivity has to be minimized, a logical correlation has 

to be established. Albeit detailed arithmetic or algebra is not 

required. Logical (to the extent feasible) objective parameters 

should be adopted. Rounding off simplification etc. to make the 

computation doable could be adopted. We feel it appropriate that, 

considering that the subject units in question are dwelling units, in 

a residential housing project, the rate of interest for house building 

loan for the corresponding period in a scheduled nationalized bank 

(take, State Bank of India) would be appropriate and logical, and, 

if ‘floating’/varying/different rates of interest were/are prescribed, 

the higher rate of interest should be taken for this instant 

computation.” 

13.8 Further, an allottee deposits amount under the hope and trust that he/she will 

get the flat within the time schedule advertised at the initial stage.  There may 

be certain cases where allottees might be residing in rented houses and they 

might have managed their financial position in such a manner that after deposit 

of amount, they will get flats of their own and thereafter they will be free from 

payment of rent as then they will shift from rented houses to allotted flats but 

on account of inordinate delay in delivery of possession of allotted flats, their 

financial calculations and legitimate expectations stand frustrated causing 

various types of financial losses to them.  On the other hand once the 
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promoter/builder made offers and same are accepted by the allottees with 

legitimate expectation, the obligation cast upon the promoter/builder is to 

complete the same within the time schedule mentioned in the offer and if they 

fail to discharge the same the affected allottees are entitled to the interest 

and/or compensation for delayed delivery of possession, as the allottees have 

parted with money which was earning interest.  If an allottee chooses to remain 

in the project and in case the allottee seeks refund then he is entitled for interest 

on the deposited amount and/or compensation in accordance with the 

provisions of the Act 2016, which in our considered view will be in accordance 

with the principles of equity as well. 

It is our considered view that drawing light from the Rules of 2018, and 

the fact that often an allottee/buyer has to supplement his savings by taking 

loan at the MCLR percent interest (compound), the simple rate of interest at 

MCLR+1 percent balances the equities and is in line with the word and spirit 

of the Act and can be taken as “interest at such rate as may be prescribed” as 

mentioned in Sections 12,18 and 19 of the Act, till the rate of interest for the 

purpose is notified by the State Government.  

13.9   On the basis of aforesaid analysis the issue no. (ii) is answered in affirmative 

in favour of appellant. 

14. Now we proceed to examine question/issue no. (iii)  to examine “whether 

grant of compensation amounting to Rs 6,00,000/-  by the Regulatory 

Authority to the respondent on account of ‘mental harassment’ and ‘loss of 

time and money’ falls in the domain of Regulatory Authority and/or the grant 

of compensation is to be examined or determined by the Adjudicating 

Officer?” 

15. The question No. (iii) warrants us to examine the authority, competent to 

grant compensation under the Scheme of Act 2016.   

15.1 The provision for adjudging compensation by a judicial officer, who is 

or has been a District Judge has been provided under sub section (1) of 

Section 71, is required to examine compensation under Section 12, 14, 

18 & 19 of the Act 2016 after holding enquiry and to quantify the 

compensation or interest as the case may be on the basis of factors 

enumerated in Section 72 of the Act 2016.  
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15.2 As per Rule 34 of the ‘Uttar Pradesh Real Estate (Regulation and 

Development) Rules, 2016’, any person aggrieved may file a complaint 

with the Adjudicating Officer for grant of compensation  under Sections 

12, 14,18 & 19 in Form ‘N’ whereas as per Rule 33 of  ‘Uttar Pradesh 

Real Estate (Regulation and Development) Rules, 2016’ any aggrieved 

person may file a complaint with the regulatory authority for any 

violation under the Act or the rules and regulations made thereunder, 

save as those provided to be adjudicated by the adjudicating officer, as 

per Form ‘M’.   

15.3 Thus the component of compensation is to be examined by the 

Adjudicating Officer on a complaint, having been filed by an aggrieved 

person on the prescribed form ‘N’ seeking compensation under the 

provisions of Sections 12, 14, 18 & 19 of the Act 2016.  Further as per 

provisions of Section 18 (3) of the Act 2016, if a promoter fails to 

discharge any other obligations imposed on him under this Act or the 

rules or regulations made thereunder or in accordance with the terms 

and conditions of the agreement for sale, he shall be liable to pay such 

compensation to the allottees, in the manner as provided under this Act 

2016. 

15.4 It is evident from the above that grant of any kind of compensation does 

not fall in the domain of Regulatory Authority hence in our considered 

view, the nominated officer0 of the Regulatory Authority has 

overreached his jurisdiction  while granting compensation of Rs 

6,00,000/- to the allottee on account of ‘mental agony’ and ‘loss of time 

and money’.   

15.5 As the Regulatory Authority had no jurisdiction to examine the issue of 

compensation in the scheme of Act & Rules 2016 hence the direction 

for compensation by the Regulatory Authority in the impugned order is 

without jurisdiction.  The issue No. (iii) is answered accordingly.  

16. In view of the above, we allow the instant appeal and modify the order of the 

Regulatory Authority dated 07.04.2018 to the following extent:-  

(a) Direction of the Nominated Officer of the Regulatory Authority for 

grant of 18% interest to the respondent is set aside.  
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(b) Appellant is directed to pay the interest at the rate of SBI MCLR+1% 

from the date of respective deposits till the refund of the entire to the 

respondent.  

(c) Direction of the Nominated Officer of the Regulatory Authority with 

respect to grant of compensation of Rs 6,00,000/- to the respondent  on 

account of ‘mental harassment’ and ‘loss of time and money’ is also set 

aside.   

17. No order as to the costs. 

18. The amount deposited by the appellant towards compliance of the provisions 

of Section 43 (5) of the Act be released in favour of the appellant.  The 

appellant is directed to move an application before the Registrar of this 

Tribunal giving details of proof of deposited amount as well as bank account 

number along with IFSC Code in which the appellant wants the said amount 

to be remitted through RTGS. 

18.1 On receipt of the application, the Registrar after verifying the amount 

deposited by the appellant from the account department/bank will take 

necessary steps for release the amount. Registry is directed to take steps 

for redemption of the amount of fixed deposit and remit the same to the 

bank account as indicated in the application, through RTGS along with 

interest accrued on the said fixed deposit.  

18.2 It will be the liability of the beneficiary to pay the income tax on the 

interest earned on the deposited amount, if any. 

 
 
Dated: 07.05.2024        (Sanjai Khare)             (D.K. Arora)  
M. Singh/-                          


