THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 1

APPEAL-189/2021

SUNITA AGRAWAL e Appellant
Versus

SAHARA PRIME CITY LIMITED e Respondent

Counsel for Appellant Counsel for Respondent

VIPIN VERMA SURENDRA KUMAR MISHRA

Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman
Hon’ble Mr. K.K. Jain, Technical Member

Heard Shri Vipin Verma, learned counsel for the appellant and Shri Surendra
Kumar Mishra, leanred counsel for the respondent.

The submission of learned counsel for the appellant is that the appellant file a
complaint before the Regulatory Authority seeking refund of the complete amount
alongwith 18% interest. The Regulatory Authority vide order dated 31.12.2019
directed the promoter/respondent to provide the possession of the unit by
29.02.2020 and pay interest at the rate of MCLR+1% from the date mentioned in
the allotment letter till actual possession. Vide direction no. 3, the Regulatory
Authority directed that if promoter/respondent fails to comply direction no. 1 by
29.02.2020 then after expiry of 45 days, will return the entire deposited amount
alongwith interest at the rate of MCLR+1%.

Further submission of learned counsel for the appellant is that when no offer of
possession was given by the respondent in pursuance to direction no. 1 of the order
dated 31.12.2019, the appellant/complainant approached the Regulatory Authority
for compliance of direction no. 3 on 12.03.2020. During the course of argument on
10.09.2020, the respondent informed the Regulatory Authority regarding offer of
possession on 23.06.2020 and the Regulatory Authority ignoring its earlier
direction where the possession was directed to be given by the respondent by
29.02.2020, directed the respondent vide order dated 27.10.2020 for providing
physical possession within 1 week and pay interest for the delay till 23.06.2020.



Learned counsel for the appellant submitted that the Regulatory Authority changed
the original order in execution proceedings which was beyond the competence and
jurisdiction of the Regulatory Authority, therefore, appellant was constrained to
approach this Tribunal by means of present appeal challenging the order dated
27.10.2020.

A query was made from learned counsel for the respondent as to whether any offer
of possession was given to the appellant by 29.02.2020 and when OC/CC was
received with respect to project in question. Learned counsel for the respondent
submitted that till date no OC/CC has been received, though the same was applied
on 22.12.2020 and prior to 29.02.2022 no offer of possession was given by the
respondent to the complainant/appellant.

Learned counsel for the appellant submitted that no offer of possession can be
given in absence of OC/CC and the Regulatory Authority without having
jurisdiction to amend the orders relied on the offer of possession dated 23.06.2020,
that too without examining the fact that the offer of possession was given on
23.06.2020 without OC/CC.

Appreciating the submission of learned counsel for the parties and the fact that till
date respondent has not received OC/CC, we call upon the Regulatory Authority to
explain under which provision of Law, Regulatory Authority can change the
original order during the execution proceedings.

The Registrar of the Tribunal is directed to communicate this order to the
Secretary, RERA within 3 days. The Secretary, RERA will ensure filing of
response on behalf of Regulatory Authority explaining the provisions under which
original orders can be changed by the Regulatory Authority during the execution
proceedings. After sending the copy of the reply to both the parties, the same will
be filed after uploading on the e-portal of the Tribunal by 15.04.2022.

List this appeal for hearing on 18.04.2022.

In the meantime, we stay the operation of the order dated 27.10.2020, passed by
the Regulatory Authority.

(K.K. Jain) (D.K. Arora)



Dated: 05.04.2022
GAURAVSRI



