THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 1

APPEAL-494/2020

RASHMIDIXIT e Appellant
Versus

GHAZIABAD DEVELOPMENT AUTHORITY s Respondent

Counsel for Appellant Counsel for Respondent

VIPUL AGARWAL RISHABH RAJ

Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman
Hon’ble Mr. K.K. Jain, Technical Member

Heard Sri Vipul Agrawal, learned counsel for applicant and Sri Rishabh Raj, learned
counsel for respondent.

Submission of learned counsel for applicant is that the applicant booked a unit of the
respondent and in pursuance of the above unit she was issued allotment letter dated
10.04.2013 and in the brochure no date of possession was mentioned. The offer of
possession was issued by the respondent on 8.7.2017 raising final demand which was
deposited by the appellant. The offer of possession was again issued on 2.8.2017 raising
certain demands and possession by 30.10.2017. The appellant deposited this amount
raised by the respondent and when no action was taken the appellant vide letter dated
17.8.2017, 18.11.2017 and 28.12.2017 requested for execution of the conveyance deed.

The respondent vide letter dated 15.12.2017 informed the appellant regarding deposit
of service tax/GST of Rs.2,15,793/- within one month. The said demand as informed
by the respondent was deposited by the appellant on 4.1.2018 and thereafter appellant
again vide letter dated 17.2.2018 and e-mail dated 25.3.2018 requested the respondent
for execution of the conveyance deed and finally when no action was taken the
appellant filed a complaint before the Regulatory Authority on 28.10.2018 seeking
refund of the amount.

Learned counsel for appellant further submitted that in the reply submitted before the
Regulatory Authority a letter dated 8.2.2019 was placed on record by the respondent
indicating therein some discrepancy in the amount deposited by the appellant towards
the lease rent, parking charges, service tax and GST and stated that the matter is being
examined by the Accounts Department and thereafter the possession letter will be
issued to the respondents, which itself indicates that till 8.2.2019 the respondent was
not in a position to provide the possession to the appellant despite making all the
payments demanded by the respondent.



The Regulatory Authority in the first paragraph of the order noted down the prayer of
the appellant regarding the refund of the deposited amount along with interest but
directed for providing possession while disposing of the complaint of the appellant.

As the grievance of the appellant was not examined by the Regulatory Authority, the
appellant was constrained to approach this Tribunal by filing this appeal seeking refund
of the amount along with interest.

Sri Rishabh Raj, learned counsel for the respondent submitted that in the brochure no
date of possession has been fixed. However, in the offer of possession/final demand
dated 2.8.2017, the possession was to be given by 30.10.2017 as the unit is ready and
the respondents are ready to provide possession immediately if respondent so wish.

Learned counsel for respondent further submitted that there is no illegality or partiality
in the impugned order as the learned authority rightly observed that there is no delay
on the part of respondent and only possession is to be given.

Learned counsel for appellant in its rejoinder submitted that provisions of Section 18
of the Act provides unqualified right to an allottee to seek refund if the possession is
not provided in the time frame.

In the instant case though no date in the agreement/allotment letter/brochure has been
mentioned for giving possession but in the final demand raised vide letter dated
2.8.2017 the respondent itself mentioned a date for possession by 30.10.2017 whereas
taking into consideration the judgment in the case of M/s Fortune Infrastructure Limited
vs. Trevor D’lima & others, (2018)5 SCC 442, where no date has been fixed for
providing possession in the allotment letter or agreement then 3 years from the date of
allotment is to be treated as reasonable period for possession and hence the possession
was required to be provided by 9.4.2016 but the appellant would not have any objection
if the possession would have been given by 30.10.2017, but despite clearing all the dues
and other taxes i.e. service tax/GST, the respondent did not give possession, therefore,
the appellant was left with no option except to seek refund.

It has also been submitted by the learned counsel for appellant that it is also settled law
that if no date is mentioned in the agreement or allotment letter then it is to be read
against the respondent.

Heard.

Judgment reserved.
(K.K. Jain) (D.K. Arora)
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