THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 1

APPEAL-283/2021

JUHIGARG e Appellant
Versus

SAHARA PRIME CITY LIMITED rveeeens Respondent

Counsel for Appellant Counsel for Respondent

VIPIN VERMA

Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman
Hon’ble Mr. Rajiv Misra, Administrative Member

Heard Shri Vipin Verma, the learned counsel for the appellant and Shri Surendra Kumar

Mishra, the learned counsel for the respondent.

The submission of learned counsel for the appellant is that feeling aggrieved against the
action of the respondent of not providing the possession of the booked unit/flat in
pursuance of allotment letter dated 25.06.2008, the appellant approached the RERA by
filing a complaint, seeking complete refund together with interest of 18% per annum. The
RERA after exchange of pleadings, by means of order dated 31.12.2019 directed the
respondent to provide possession of the unit by 29.02.2020 after taking remaining amount
and stamp fees and also directed that the complainant will be entitled for interest for
delayed possession @ MCLR+1% from the date of possession as mentioned in allotment

letter till the actual date of possession.

The further submission of learned counsel for the appellant is that as the respondent
failed to comply the order of RERA dated 31.12.2019, the appellant approached the
RERA under Section 63 of the Act for compliance of the order and penalty as per the
provisions provided therein. During the proceedings on 28.10.2020, the respondent
informed the concerned Bench of RERA that offer of possession has been given to the
complainant on 23.06.2020 and according to which the complainant could take
possession within a week. The RERA taking into consideration the offer of possession

dated 23.06.2020 disposed of the proceedings with the direction to the complainant for



depositing rest of the money and take possession. The learned counsel for the appellant
though challenged the original order dated 31.12.2019 along with order dated 19.01.2021
passed in proceedings under Section 63 of the Act, but during the course of argument, the
learned counsel for the appellant submitted that during the proceedings under Section 63,
the concerned Bench of RERA did not take cognizance of the fact that CC/OC had not
been issued by the concerned authority for the unit/project in question and relying only
on the respondent’s letter dated 23.06.2020 disposed of the proceedings by issuing a

direction to appellant to make payment of the remaining amount and take possession.

The submission of learned counsel for the appellant is that the offer of possession dated
23.06.2020 was a mischievous act of the respondent. As per the provisions of the
Apartment Act 2010, no offer of possession can be given by any promoter/builder till it
receives completion/occupancy certificate. Therefore, the disposal of the proceedings by
the concerned Bench of the RERA is in fact a non-appreciation of the concerned

provisions of Apartment Act 2010 as well as Act of 2016 and non-application of mind.

Taking into consideration the submission of learned counsel for the appellant a query was
made from learned counsel for the respondent regarding the status of CC/OC, to which
the learned counsel for the respondent fairly submitted that till date CC/OC has not been
received of the project/unit, though the respondent had applied for CC/OC long back on
22.12.2020.

As per information given by the learned counsel for the respondent regarding CC/OC that
the same was applied on 22.12.2020, whereas the offer of possession was given by the
respondent on 23.06.2020, meaning thereby that offer of possession was given even
before applying for the CC/OC. Therefore, in our considered view the offer of possession
dated 23.06.2020, placing reliance on which the proceedings under Section 63 was
disposed of by the RERA was not correct as the offer of possession dated 23.06.2020 is
no offer of possession in the eyes of law and in fact, it was the sham compliance of the

order of RERA dated 31.12.2019.



On examination, we are of the considered view that the order dated 19.01.2021 passed by
the RERA is not sustainable in the eyes of law. Accordingly, the order dated 19.01.2021
is hereby set aside and the matter is remanded back to the RERA to proceed for execution
of the order dated 31.12.2019 in accordance with the provisions of Act of 2016

expeditiously.
The appeal is disposed of accordingly.

(Rajiv Misra) (D.K. Arora)

Dated: 08.12.2021
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