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1. This appeal has been preferred by appellants under Section 44 of the U.P. Real
Estate (Regulation & Development) Act, 2016 (in short ‘the Act’) against the
order dated 27.10.2020 passed by the U.P. Regulatory Authority, Lucknow (in
short ‘Regulatory Authority’) in execution proceeding under Section 63 of the
Act, 2016 related with Complaint bearing No.12201825989. The order dated
27.10.2020 makes a departure from the original order dated 10.05.2019 passed
by the Authority which reads as below :

“I. The respondent Promoter Sahara Prime City Limited is hereby
directed to deliver possession of the allotted flat to
complainants/appellants on his depositing legal fee after obtaining
Occupation/completion certificate within a period of one month.

Il. The respondent is also directed to pay interest at the rate of
MCLR+1% prescribed by State Bank of India for delayed period to
the complainant after making adjustment of remaining amount of the
flat from the amount to be deposited by the complainants/appellants
from the date of delivery of possession as mentioned in allotment

letter till the date of delivery of actual physical possession of the flat.



III. In case of non-compliance of the order, the respondent is directed to
pay the entire deposited amount by the complainants/appellants with
interest in two installments, out of which the first installment i.e. 50%
with interest @ MCLR+1% shall be paid by the respondent within a
period of 45 days and the remaining50% with interest @ MCLR~+1%
shall be paid by the respondent within a maximum period of one year
or on sale of the booked units (whichever is earlier). This period
shall be operative from the date of this order.

1V. The violation of the aforesaid order shall be punishable under
Section 63 of the U.P. Real Estate (Regulation & Development) Act,
2016 and under other relevant provisions of this Act.”

When the respondent, Sahara Prime City Limited failed to comply with the
above order, the appellant/applicant moved an application under Section 63 of
the Act, 2016 to initiate the proceeding against the respondent and on that
application the Authority passed the order dated 27.10.2020 observing that—

“the complainants are entitled to get interest for delayed period till

18.03.2020 and the complainants are directed to take possession of the

flat in question after depositing the balance amount”.

Being aggrieved by the above order dated 27.10.2020 the present appeal has
been filed.

1.1 The facts leading to this appeal are as follows:-

1.2 That the appellants booked a flat in Sahara Prime city Lucknow on 01.10.2011
accordingly promoter allotted Flat No. B-3/103 in favour of appellants on
24.01.2012. As per condition of the agreement, the respondent/promoter
agreed to hand over the possession of completed flat on 24.03.2013. It is

clearly mentioned in the agreement that the possession of the completed flat



1.3.

1.4

shall be given to the appellants within 15 months from the date of the
allotment of the flat. The total sale consideration of the aforementioned flat
was Rs.30,45,900/ and the appellants paid total sale consideration as per
agreed schedule of the payment within stipulated time frame but the
respondent/promoter failed to provide the possession of the flat within agreed
time period in spite of receiving total agreed sale consideration. Aggrieved by
the act of the respondent/promoter the appellants filed complaint before the
Real Estate Regulatory Authority, Lucknow, on 08..12.2018, which was
registered as complaint no. 12201825989 Ajay Kumar Srivastava/Rashi
Srivastava vs. Sahara Prime City Limited on 08.12.2018.

The appellants/complainants has sought only relief for refund of deposited
amount with the respondent along with interest.

That after hearing the contentions of both the parties the Real Estate
Regulatory Authority, Lucknow passed following order:-

“I. The respondent Promoter Sahara Prime City Limited is hereby
directed to deliver possession of the allotted flat to
complainants/appellants on his depositing legal fee after obtaining
Occupation/completion certificate within a period of one month.

Il. The respondent is also directed to pay interest at the rate of
MCLR+1% prescribed by State Bank of India for delayed period to the
complainant after making adjustment of remaining amount of the flat
from the amount to be deposited by the complainants/appellants from the
date of delivery of possession as mentioned in allotment letter till the date

of delivery of actual physical possession of the flat.

III. In case of non-compliance of the order, the respondent is directed to

pay the entire deposited amount by the complainants/appellants with

interest in two installments, out of which the first installment i.e. 50%



L.5.

1.6

1.7

with interest @ MCLR+1% shall be paid by the respondent within a
period of 45 days and the remaining50% with interest (@ MCLR+1%
shall be paid by the respondent within a maximum period of one year or
on sale of the booked units (whichever is earlier). This period shall be
operative from the date of this order.

1V. The violation of the aforesaid order shall be punishable under
Section 63 of the U.P. Real Estate (Regulation & Development) Act, 2016
and under other relevant provisions of this Act.”

That the respondent failed to comply with the order passed by the Real
Estate Regulatory Authority, Lucknow Bench. No. -1 within stipulated
time period, aggrieved by the act of the respondent the appellant filed an
application/complaint online for violation of non compliance of order,
before the Real Estate Regulatory Authority for compliance of its order
and seek refund of the total amount with awarded interest as per para (3)
of the order.

That the Hon’ble Real Estate Regulatory Authority, Lucknow, sent
notice dated 24.02.2020 through letter no.-1830/RERA/Anu
Notice/2019-20 to opposite party to make sure the compliance of order
till 11.03.2020 but the opposite party failed to comply with the order
within time and the compliance report has not been made available to
Hon’ble Real Estate Regulatory Authority also.

That the complainants purchased Flat No. 605, Sparsh Nikunj
Apartment, Rajajipuram, Lucknow, in the month of August, 2019 after
the expiry of the time given in order to hand over the complete flat to the
complainants by the opposite party. The opposite party failed in
compliance of para 1 and 2 of the order passed on 10.05.2019 and



1.8

1.9

complainants request for refund of total amount along with interest
through application dated 12.06.2020 before RERA.

That the Hon’ble Real Estate Regulatory Authority, fixed hearing date
on 19.10.2020 u/s 63 of RERA Act and on the hearing date the opposite
party informed the Authority that he has offered for possession of the
unit to the complainant on 18.03.2020, according to that complainants
can get the possession of the same within a week.

That the Hon’ble Real Estate Regulatory Authority, on 27.10.2020
passed order in violation of order dated 10.05.2019 under section 63 of
the RERA Act holding that complainant is entitled to get delayed
interest till the date 18.03.2020 and complainant is directed to take

possession of the flat after depositing the remaining amount.

GROUNDS

A. Because from the initial stage/filing of the complaint before RERA

appellants prayed/demanded only for payment of total deposited
amount with interest for allotted Flat No. B-3/103 in Sahara Prime City
Lucknow.

. Because Flat No. B-3/103 in Sahara Prime City Lucknow was booked
in favour of the appellants and allotment letter was issued on
24.01.2012 and according to the promoter agreement the possession of
the flat was proposed to give on 24.03.2013 to the appellants after
payment of sale consideration Rs.30,58,883/-(Rs. Thirty Lakhs eight
thousand eight hundred eighty three only) in 15 months and the total
sale consideration was paid by the appellants but the possession of the

flat could not be given within the agreed time period and even till the



date of complaint on 08.12.2018 made to RERA, even after five years
of the stipulated time limit and repeated requests to give the possession
of the flat or refund his money with interest. No declaration under
Section 4(2)(1)(c) of RERA Act was made by the promoter/Sahara
Prime City Ltd.

. Because after hearing of parties RERA passed orders on 10.05.2019
directing to respondent/opposite party to ensure to give possession of
allotted flat within a month with O.C./CC to the complainant and also
ensure to adjust/set off in the interest for delayed period from the date
of possession mentioned in the allotment letter to the date of actual
possession of flat as determined by the State Bank of India at the rate of
MCLR+1 percent and pay the remaining amount to the complainant. In
default/failure to comply with the above order Hon’ble Real Estate
Regulatory Authority has ordered the opposite party to pay the total
deposited amount with interest in two installment, 50% with interest at
the rate of (MCLR+1) within 45 days and remaining 50% with interest
at the rate of (MCLR+1) within one year from the date of payment of
first installment or after selling of the allotted unit by the complainant
(whichever is earlier). This time period shall start from the date of
order. The order dated 27.10.2020 passed by the Hon’ble Real Estate
Regulatory Authority is contrary to the order dated 10.05.2019, once
the respondent/opposite party had not complied with the first part of the
order dated 10.05.2019 then respondent/opposite party shall be
compelled/ordered to comply with the second part of the order dated
10.05.2019 i.e. respondent should have been ordered to pay the total
deposited amount by the complainant with interest to the complainant

according to the order dated 10.05.2019. Because (i) & (i) parts of the



order dated 10.05.2019 were not complied within a month as per the
order then (iii) part of the order dated 10.05.2019 shall apply.

D. Because the order dated 27.10.2020 passed by the Hon’ble Real Estate
Regulatory Authority is arbitrary and against the law, fact and justice.

E. Because the Hon’ble Real Estate Regulatory Authority has not properly
exercised his jurisdiction.

F. Because it is admitted fact of respondent/opposite party that he has
offered the possession of the flat on 18.03.2020 i.e. after 10 months of
the order dated 10.05.2019 passed by the Hon’ble Real Estate
Regulatory Authority, that was complete violation of the order passed
by the Hon’ble Real Estate Regulatory Authority.

G. Because appellants were purchasing the Flat No. B-3/103, from Sahara
Prime City Ltd. for their residence, but possession of the flat was not
given within time and after five year of the stipulated time limit and
repeated requests of the complainants to the promoters/Sahara Prime
City Ltd. In August, 2019 appellants have purchased on loan another
Flat No. 605 situated in Sparsh Nikunj Apartment, Rajajipuram,
Lucknow according to their need, so now there is no need of residential
flat earlier booked in Sahara Prime City Ltd., and due to financial
burden, the complainants are not ready to take possession of the Flat
No. B-3/103.

H. Because the appellants are suffering with the financial crunch, so they
have desperately needed money/amount deposited in order to purchase

the Flat No. B-3/103 from Sahara Prime City Ltd.

1.10 Relief(s) Sought:



In view of the facts mentioned in above para the appellants pray for the
following reliefs:-

That this Hon’ble Tribunal may be pleased to order/direct to
respondent/opposite party to pay the total deposited amount by the
complainant/appellant with interest from24.03.2013 to actual date of
payment of amount to the appellants for the interest of justice.

This Hon’ble Tribunal may be pleased to pass any other order which
may deem fit and proper in the interest of justice in favour of the
appellants.

COUNTER AFFIDAVIT AGAINST THE APPEAL

2. The respondent has filed counter affidavit dated 22.11.2021 against this appeal

with the following submissions :-

2.1 That the delay occurred in the delivery of possession of the booked flat was not
because of any willful conduct but for many inevitable reasons that arose because
of litigations between the respondent and the security and Exchange Board of India
(SEBI) before the Hon’ble Apex Court in which the Bank Accounts and other
Estate/Assets were seized and a restriction was imposed on any kind of transfer by
Hon’ble Apex Court.

2.2 That delay in providing the possession was timely communicated to the
appellant in the light of Hon’ble Maharashtra High Court’s order/judgment in
NeelkamalRealtors Suburban Private Ltd. Vs. Union of India that allowed
some reasonable delay on Promoters part. This is admitted to the extent that the
respondent was ready to handover the possession of the booked flat to the

appellant.



2.3 That respondent tried its best to meet out the commands of learned Real Estate
Regulatory Authority.
2.4 That the respondent received the notice of the learned Authority and made its
best efforts to meet out the commands of learned Authority by 11.03.2020 but
could meet to the commands of learned Authority only on 18.03.2020 with a little
delay of 7 odd days because of many technical hurdles.
2.5 That it is admitted that the offer of the possession was made to the appellants
on 18.03.2020.
2.6 That the learned Authority has not done anything beyond the mandates of the
law but well within the ambits of law and its Authority.

Therefore, it is most respectfully prayed before this Hon’ble Tribunal to
kindly be pleased to dismiss this appeal for the following reasons:

PRAYER

A. Because the respondent has not willfully delayed the delivery of possession
but due to many inevitable causes that arose before the respondent because
of litigations between the respondent and the SEBI.

B. Because the appellants have admitted the delivery of the possession against
their booking of the flat with the order of the learned Authority dated
10.05.2019 and had filed an execution petition for that, in which merely 7
days delay came on part of the respondent.

C. Because the respondent has made the commands of the learned Authority
mostly on time, a delay of merely 7 days may be kindly dispensed with in
the interest of justice.

D. Because the respondent is ready to compensate the delay in delivery of

possession of the booked flat along with the delay possession interest.



REJOINDER AFFIDAVIT

3. Against the aforesaid counter affidavit, the appellant reiterating the facts
mentioned in appeal has filed rejoinder affidavit on 24.11.2021 with following
main contentions:-

3.1 That the contents of the counter affidavit are misrepresented, misconceived,
hence denied and the correct facts are that the order passed by the Real Estate
Regulatory Authority in complaint no. 12201825989 (Ajay Kumar Srivastava
and others vs. Sahara Prime City Limited) on 10.05.2019 is that the opposite
party shall hand over the possession of the completed flat within one month after
taking legal fees and O.C./C.C to the appellant/complaint, in case fails to hand over
the possession of the flat within one month, the respondent shall refund 50% of the
deposited amount with (MCLR+1%) interest to the appellant/complainant within
45 days and rest amount shall be refunded within one year or after sale of Unit
booked by complainant whichever is earlier with (MCLR+1%) interest, the time
period starts from the date of pronouncement of the order i.e. 10.05.2019. Thus the
respondent failed to comply the order passed by the Authority, the date of the
handover of the possession of the flat ends on 09.06.2019 and after that the
compliance of next part of the order started and in compliance of it, the respondent
shall refund 50% of the deposited amount with interest till 24™ July 2019 but the
respondent failed to comply any part of the order passed by the Hon’ble Authority.
3.11 The appellants are middle class people and were forced by the act of the
respondent to live in rented house and also they are paying monthly EMI for the
loan taken for purchase of the Flat No. B-3/103, possession of which was not
delivered to the appellants within stipulated time in spite of the order passed by the
Hon’ble Authority, so having no option they purchased the flat No. 605 in Sparsh
Nikunj Apartment and presently living in it.



3.13 That the respondent failed to comply the order passed by the Authority, the
date of the handover of the possession of the flat ends on 09.06.2019 and after that
compliance of next part of the order started and in compliance of the second part of
the order, the respondent shall refund 50% of the deposited amount with interest
till 24™ July 2019 but the respondent failed to comply the order passed by the
Hon’ble Authority and in execution of the order u/s 63 of the Hon’ble Authority
passed order on 27.10.2020 in violation of its own order passed on 10.05.2019.
Wherefore, on the basis of the fact and circumstances mentioned above, the
counter affidavit is devoid of the merit and based on concocted facts to be rejected
and this Hon’ble Appellate Tribunal be pleased to allow the relief sought in the
appeal in favour of the appellant in the interest of justice.
ISSUES
4. On pleadings of the parties following issues are framed:
1. Whether the project of the respondent-Sahara Prime City Ltd. is
delayed?
ii. Whether the impugned order dated 27.10.2020 is liable to be set
aside?
i1i. Whether appellants are entitled to get refund of the entire amount
deposited with the respondent along with interest? If so what would be
the rate of interest?
5. We heard the learned counsels for the parties and perused the records.
FINDINGS
1. Whether the project of the respondent-Sahara Prime City Ltd. is
delayed?

The record reveals that the appellants booked a flat in Sahara Prime

City, Lucknow on 01.10.2011 and accordingly promoter allotted Flat No. B-



3/103 in favour of appellants on 24.01.2012. The total sale consideration of
the flat was Rs.30,45,900/- and the appellants paid the total sale
consideration as per agreed schedule of the payment plan. As per condition
of the agreement, the respondent/promoter agreed to handover the
possession of the flat within 15 months from the date of allotment letter. But
till the date of RERA order i.e. 10.05.2019 the respondent failed to deliver
the possession of the allotted flat to the appellants.

In order to adjudge this issue we again perused the records.

From the perusal, we find that an allotment letter dated 24.01.2012 is
enclosed with appeal. The last para of allotment letter dated 24.01.2012 runs
as below:

“Possession of your unit is proposed to be handed over within 15

months from the date of allotment, subject to force majeure and the

fulfillment of clauses as per the terms and conditions mentioned in the
application Form.”

In view of the above para, the possession of the flat in question was to
be delivered to the appellants till 24.03.2013 but the respondent has not
obtained completion certificate and occupancy certificate till the date of
passing the impugned order dated 10.05.2019 as it is already mentioned in
the impugned order.

The main submission of the learned counsel for respondent was that
the delay occurred in delivery of possession because of litigation between
the respondent-Sahara Prime City Ltd. and the Security and Exchange Board
of India (SEBI) before the Hon’ble Apex Court. But the learned counsel for
the respondent has not filed any proof to substantiate his argument.

It is also pertinent to mention here that this Bench has already

discussed and decided the similar detailed submissions of another counsel on



behalf of Sahara-Prime City Ltd., submitted in Appeal No. 20/2019 decided
on 25.11.2020. In this Appeal No. 20/2019 also the submission of the
learned counsel for Sahara Prime City Ltd., was found to be devoid of any
substance.

Hence in view of the above, the submission of the learned counsel for
respondent is not tenable.

Thus, it is amply clear that since the promised date of delivery i.e.
24.03.2013 till the date of impugned judgment i.e. 10.05.2019 more than 6
years have elapsed the respondent/promoter failed to obtain O.C./C.C and
hence no question arises to give lawful possession of the flat in question to
the appellant.

Besides the above, during the proceeding of Section 63 of the Act,
2016 the respondent/promoter has already admitted that ‘offer of
possession’ has been given to the appellants on 18.03.2020 meaning
thereby, before March, 2020 the project of respondent was not complete at
all.

The Hon’ble Supreme Court in M/s Fortune (now known as HICON
Infrastructure) and Anr. Vs. Trevor D’Lima & Ors (Civil Appeal No.
3533-3534 of 2017 decided on 12.03.2018) has observed that a person
cannot be made to wait indefinitely for the possession and if there is no
delivery period mentioned in the agreement, a reasonable time has to be
taken into consideration, and in such a situation a period of 3 years would be
reasonable for completion of the project.

In the instant case admittedly, more than 6 years have elapsed, the
respondent’s project was not complete. Hence we are of the view that the
project of the respondent/promoter is delayed.

Issue No. (i) is disposed of accordingly.



Issue No. (ii) Whether the impugned order dated 27.10.2020 is liable to
be set aside?

As per discussion made under Issue No. (i), it is obvious that the
project in question is delayed. Taking this fact into consideration the learned
Regulatory Authority vide order dated 10.05.2019 observed as follows:

“I. The respondent Promoter Sahara Prime City Limited is hereby
directed to deliver possession of the allotted flat to
complainants/appellants on his depositing legal fee after obtaining
Occupation/completion certificate within a period of one month.

11 The respondent is also directed to pay interest at the rate of
MCLR+1% prescribed by State Bank of India for delayed period to the
complainant after making adjustment of remaining amount of the flat
from the amount to be deposited by the complainants/appellants from
the date of delivery of possession as mentioned in allotment letter till
the date of delivery of actual physical possession of the flat.

III. In case of non-compliance of the order, the respondent is directed
to pay the entire deposited amount by the complainants/appellants with
interest in two installments, out of which the first installment i.e. 50%
with interest (@ MCLR+1% shall be paid by the respondent within a
period of 45 days and the remaining50% with interest (@ MCLR+1%
shall be paid by the respondent within a maximum period of one year
or on sale of the booked units (whichever is earlier). This period shall
be operative from the date of this order.

IV The violation of the aforesaid order shall be punishable under
Section 63 of the U.P. Real Estate (Regulation & Development) Act,

2016 and under other relevant provisions of this Act.”



Due to non-compliance of the above order dated 10.05.2019 the
appellants/applicants moved an application before the learned
Authority under Section 63 of the Act, 2016 to initiate the proceeding
against the respondent, Sahara Prime City Ltd., Lucknow.

During the course of hearing it was brought to the notice of the
Authority that the respondent has already given ‘offer of possession’ to
the appellants/applicants on 18.03.2020. Keeping this fact into view the
Regulatory Authority, amending its original order dated 10.05.2019
hold that:

“The complainants are entitled to get interest for delayed period
till 18.03.2020 and the complainants are directed to take possession of
the flat in question after depositing the balance amount.”

In this context, here it is pertinent to mention Section 63 of the

RERA, Act, 2016 which reads as under:-

“63. Penalty for failure to comply with orders of Authority by

Promoter.- If any promoter, who fails to comply with, or contravenes

any of the orders or directions of the Authority, he shall be liable to

a penalty for every day during which such default continues, which

may cumulatively extend upto five per cent, of the estimated cost of

the real estate project as determined by the Authority”.

It is evident from the above provision that Section 63 of the Act,

2016 only makes a provision of penalty for failure to comply with
orders of Authority by promoter. The provision of Section 63 does not
empower the Authority to amend its original order in execution as it is
very settled principle of law that----

“Executing Court cannot go behind a decree”.



We are very much astonished to go through the order dated
27.10.2020 passed by Regulatory authority in execution proceedings.

It shows that the order dated 27.10.2020 has been passed either
in ignorance of the provisions of Section 63 of the Act or the learned
Member has passed the order whimsically which is not sustainable in
the eyes of law, at all.

Thus, the impugned order dated 27.10.2020 is liable to be set
aside.

Issue No. (ii) is answered accordingly.
Issue No. (iii) Whether appellants are entitled to get refund of the entire
amount deposited with the respondent along with interest? If so what

would be the rate of interest?

As per discussion made under Issue No. (i), it is amply clear that the project
in question is delayed. Now, the question arises, whether appellant, is
entitled to get refund of the deposited amount along with interest.

In this regard, it is desirable to peruse the provisions of Sections 18(1) and

19(4)) of the Act, 2016.

“Section 18 deals with the matter regarding ‘return of amount and
compensation’. The relevant part of Section 18(1) is reproduced herein

below:-

“Section 18- Return of amount and compensation —(1) If the promoter fails
to complete or is unable to give possession of an apartment, plot or
building,—

(a) in accordance with the terms of the agreement for sale or, as the case may

be, duly completed by the date specified therein; or



(b) due to discontinuance of his business as a developer on account of
suspension or revocation of the registration under this Act or for any other
reason, he shall be liable on demand to the allottees, in case the allottee
wishes to withdraw from the project, without prejudice to any other remedy
available, to return the amount received by him in respect of that apartment,
plot, building, as the case may be, with interest at such rate as may be
prescribed in this behalf including compensation in the manner as provided

under this Act :

Provided that where an allottee does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every month of delay,
till the handing over of the possession, at such rate as may be prescribed.

2) -

3) 7
In brief, Section 18(1) of the Act provides that if an allottee wishes to

withdraw from the project on the ground that the promoter has failed to
complete or is unable to give possession of the flat, plot or building in
accordance with the agreement for sale within the date specified therein, or
due to discontinuance of the promoter's business on account of suspension or
revocation of its registration or for any other reason, then the promoter shall
return the amount received from the allottee in respect of that property with
interest and compensation, on the allottee's demand. Further, if an allottee
does not wish to withdraw from the project, he shall be paid by the promoter
interest for every month of delay till the handing over of the possession, at
such rate as may be prescribed.

As per the provisions of Section 18 of the Act, the option of either
withdrawing from the project or continuing with the project remains only
with the allottee. The intent of the legislature is quite clear that the right of

exercising the option of either continuing with the project or withdrawing



from it is unqualified and if the option is availed by the allottee to withdraw
from the project, the money deposited by the allottee has to be refunded by
the promoter along with interest at such rate as may be prescribed.

Section 19 deals with the Rights and Duties of allottees. Sub-section (4) is
relevant here and the same is reproduced herein below:--

“19. Rights and duties of allottees.—

(4) The allottee shall be entitled to claim the refund of amount paid along
with interest at such rate, as may be prescribed and compensation in the
manner as provided under this Act, from the promoter, if the promoter fails
to comply or is unable to give possession of the apartment, plot or building,
as the case may be, in accordance with the terms of agreement for sale or
due to discontinuance of his business as a developer on account of
suspension or revocation of his registration under the provisions of this Act
or the rules or regulations made thereunder.”

From the conjoint reading of Sections 18 and 19(4) of the Act as noted

above, it is evident that if the Promoter/developer fails to fulfill his
obligations to hand over the possession of the apartment, plot or building as
per terms of the agreement, the allottee is entitled to claim refund, along
with interest and compensation.

The Hon’ble Bombay High Court in the case of Neelkamal Realtors
Suburban Pvt. Ltd. Vs. Union of India decided on 06.12.2017 was pleased

to observe:-

...... The plain language of Section 18(1)(a) shows that if the promoter fails
to complete or is unable to give possession of an apartment, plot or building
in accordance with the terms of the agreement for sale or, as the case may
be, duly completed by the date specified therein, he would be liable to return
the amount received by him together with interest including compensation.
In case the allottee does not intend to withdraw from the project, the
promoter is liable to pay interest for every month’s delay till handing over of
possession. The purpose of Section 18(1)(a) is to ameliorate the buyers in



real estate sector and balance the rights of all the stake holders. The
provisions of RERA seek to protect the allottees and simplify the remedying

»

of wrongs committed by a promoter. .......

The Hon’ble Court has further observed:

"Section 18(1)(b) lays down that if the promoter fails to complete or is
unable to give possession of an apartment due to discontinuance of his
business as a developer on account of suspension or revocation of the
registration under the Act or for any other reason, he is liable on demand to
the allottees, in case the allottee wishes to withdraw from the project,
without prejudice in this behalf including compensation. If the allottee does
not intend to withdraw from the project he shall be paid by the promoter
interest for every month's delay till handing over of the possession. The
requirement to pay interest is not a penalty as the payment of interest is
compensatory in nature in the light of the delay suffered by the allottee who
has paid for his apartment but has not received possession of it. The
obligation imposed on the promoter to pay interest till such time as the
apartment is handed over to him is not unreasonable. The interest is merely
compensation for use of money".

The Hon’ble Supreme Court, while dealing with the provisions of Section 18
of the Act, 2016, in the case of M/S Imperia Structures Ltd. Vs. Anil Patni
and another, Civil Appeal Nos. 3581-3590 of 2020, decided on 02.11.2020,

has observed as under:-

“23. In terms of Section 18 of the RERA Act, if a promoter fails to complete
or is unable to give possession of an apartment duly completed by the date
specified in the agreement, the Promoter would be liable, on demand, to
return the amount received by him in respect of that apartment if the allottee
wishes to withdraw from the Project. Such right of an allottee is specifically
made “without prejudice to any other remedy available to him”. The right

so given to the allottee is unqualified and if availed, the money deposited by



the allottee has to be refunded with interest at such rate as may be
prescribed. The proviso to Section 18(1) contemplates a situation where the
allottee does not intend to withdraw from the Project. In that case he is
entitled to and must be paid interest for every month of delay till the handing
over of the possession. It is upto the allottee to proceed either under Section
18(1) or under proviso to Section 18(1). The case of Himanshu Giri came
under the latter category. The RERA Act thus definitely provides a remedy to
an allottee who wishes to withdraw from the Project or claim return on his

investment.”’

The Hon’ ble Supreme Court in Civil Appeal No. 12238/2018 (Pioneer

Urban Land Infrastructure Ltd. Vs. Govind Raghwan) has observed as
follows:-

“We see no illegality in the Impugned Order dated 23.10.2018 passed by the
National Commission. The Appellant — Builder failed to fulfill his
contractual obligation of obtaining the Occupancy Certificate and offering
possession of the flat to the Respondent — Purchaser within the time
stipulated in the Agreement, or within a reasonable time thereafter. The
Respondent — Flat Purchaser could not be compelled to take possession of
the flat, even though it was offered almost 2 years after the grace period
under the Agreement expired. During this period, the Respondent — Flat
Purchaser had to service a loan that he had obtained for purchasing the flat,
by paying Interest (@W10% to the Bank. In the meanwhile, the Respondent —
Flat Purchaser also located an alternate property in Gurugram. In these
circumstances, the Respondent — Flat Purchaser was entitled to be granted
the relief prayed for i.e. refund of the entire amount deposited by him with
Interest.”

In Civil Appeal No. 3182/2019 (Kolkata West International City Pvt. Ltd.
Vs. Devashish Rudra), the Hon’ ble Supreme Court while examining the
issue of delay in possession beyond reasonable period and refund of the
amount of home buyer, has been pleased to observe as follows:-

“It would be manifestly unreasonable to construe the contract between the
parties as requiring the buyer to wait indefinitely for possession. By 2016,



nearly seven years had elapsed from the date of the agreement. Even
according to the developer, the completion certificate was received on 29
March 2016. This was nearly seven years after the extended date for the
handing over of possession prescribed by the agreement. A buyer can be
expected to wait for possession for a reasonable period. A period of seven
vears is beyond what is reasonable. Hence, it would have been manifestly
unfair to non-suit the buyer merely on the basis of the first prayer in the
reliefs sought before the SCDRC. There was in any event a prayer for
refund. In the circumstances, we are of the view that the orders passed by
the SCDRC and by the NCDRC for refund of moneys were justified.”

The Hon’ ble Supreme Court in Civil Appeal No. 3207-3208/2019 (Marvel

Omega Builders Pvt. Ltd & Ors. Vs. Shri Hari Gokhle) has observed as
follows:-

“Even assuming that the villa is now ready for occupation (as asserted by
the Appellants), the delay of almost five years is a crucial factor and the
bargain cannot now be imposed upon the Respondents. The Respondents
were, therefore, justified in seeking refund of the amounts that they had
deposited with reasonable interest on said deposited amount. The findings
rendered by the Commission cannot therefore be said to be incorrect or
unreasonable on any count.”

In M/S Nexgen Infracon Pvt. Ltd. Vs. Manish Kumar Sinha and
another, [Civil Appeal No. 62 of 2021] which was decided on 11" January,
2021, the allottee on the ground of delay caused in completion of the project
opted to get refund of his deposited amount with interest, the Hon’ble Apex
Court observed: - “we see no reason to take a different view in respect of
the entitlement of the respondents to seek refund of the amount
deposited by them. We, therefore, hold that the respondents were
justified in seeking refund.”

Section 18 (1) of the Act clearly provides that if an Allottee wishes to
withdraw from the Project on the ground that the Promoter is unable to give
possession in accordance with the Agreement for Sale within the date
specified therein, then the Promoter shall return the amount received from
the Allottee in respect of that property with interest and compensation, on
the Allottees’ demand. The power of exercising the option of either staying
within the Project or for withdrawing from it lies only with the Allottees



under the provisions of Section 18 (1) of the Act. Further, Section 19(4) of
the Act 2016 gives right to the allottees to claim refund along with interest
and/or compensation in case the Promoter fails to give possession of the
apartment in accordance with the terms and conditions of Agreement for
sale.

Subsequently, in Wg. Cdr. Arifur Rahman Khan & Others Vs. DLF Southern
Homes Pvt. Ltd., reported in (2020) SCC Online 667 affirming the view taken in
the Judgment given in Pioneer’s case (Supra) the Hon’ble Supreme Court held
that the term of the agreement authored by the Developer does not maintain a level
platform between the Developer and the flat purchaser. The stringent terms
imposed on the flat purchaser are not in consonance with the obligation of the
Developer to meet the time lines for construction and handing over possession,
and do not reflect an even bargain. The failure of the Developer to comply with
the contractual obligation to provide the flat within the contractually stipulated
period, would amount to a deficiency of service. Given the one-sided nature of the
Apartment Buyer’s Agreement, the consumer fora had the jurisdiction to award
just and reasonable compensation as an incident of the power to direct removal of
deficiency in service.

[See also: Civil Appeal No. 6745-6749 of 2021, M/s Newtech Promoters &
Developers Pvt. Ltd., Vs. State of U.P. & Ors,]

In the present case the appellant has opted under Section 18(1) of the Act,
2016 to withdraw from the project, therefore, in the light of the above
proposition as laid down by the Hon’ble Supreme Court and Hon’ble High
Court, it would not be reasonable to require the allottee to wait indefinitely
for possession of the plot in question therefore, appellant/complainant’s
option to withdraw from the Project praying for refund of the deposited
amount along with interest is in consonance with the provisions of Section
18(1) and 19(4) of the Act, 2016. Hence, on the basis of the aforesaid
analysis, we are of the considered view that the claim of the allottee for
seeking refund of the deposited amount along with interest on account of the

project being delayed is justifiable.



To determine the rate of interest, it is pertinent to mention here that the
U.P. Government has framed "Uttar Pradesh Real Estate (Regulation and
Development) (Agreement for Sale/Lease) Rules, 2018" (hereinafter referred to
as Rules, 2018), wherein under Rule 9.2(i1) and 9.3(i), the rate of interest
payable by the promoter or by the allottee respectively are defined in case of

default by either of the parties. These Rules are extracted below :-

Rule 9.2(ii)

The Allottee shall have the option of terminating the Agreement in which
case the Promoter shall be liable to refund the entire money paid by the
Allottee under any head whatsoever towards the purchase of the apartment,
along with interest at the rate equal to MCLR (Marginal Cost of Lending
Rate) on home loan of State Bank of India + 1% unless provided otherwise

under the Rules, within forty-five days of receiving the termination notice:

Provided that where an Allottee does not intend to withdraw from the
Project or terminate the Agreement, he shall be paid, by the Promoter,
interest at the rate prescribed in the Rules, for every month of delay till the
handing over of the possession of the Apartment/Plot, which shall be paid by
the Promoter to the Allottee within forty-five days of it becoming due.

Rule 9.3

The Allottee shall be considered under a condition of Default, on the

occurrence of the following events :

Rule 9.3(i)



In case the Allottee fails to make payments for 2(two) consecutive demands
made by the Promoter as per the Payment Plan annexed hereto, despite having
been issued notice in that regard the Allottee shall be liable to pay interest to
the promoter on the unpaid amount at the rate equal to MCLR (Marginal Cost
of Lending Rate) on home loan of State Bank of India + 1% unless provided
otherwise under On examination, we find that we cannot go beyond the afore-

stated Rules-2018 as notified by the U.P. Government.

Moreover, in terms of the proviso to Section 18(1), it is stipulated that if an
allottee does not intend to withdraw from the project, then he/she shall be paid
by the promoter interest for every month of delay, till the handing over of the

possession, at such rate as may be prescribed.

Now, in the light of the above mentioned Rules of 2018, we can say that
the simple rate of interest at MCLR+1 percent balances the equities for both
sides- allottee and builder and is in line with the word and spirit of the Act and
can be taken as “interest at such rate as may be prescribed” as mentioned in
Sections 12,18 and 19(4) of the Act, till the rate of interest for the purpose is
notified/prescribed by the State Government.

Thus, in view of "Uttar Pradesh Real Estate (Regulation and
Development) (Agreement for Sale/Lease) Rules, 2018", it would be just to
award rate of interest MCLR+1% per annum from the date of deposit, and it is
also clarified that MCLR from the date of deposit of respective amount should
be considered for this purpose.

Issue No. (iii) is answered accordingly.

ORDER
The instant appeal is allowed. The impugned judgment/order dated
15.03.2018 is set aside.



(1) The respondent-Builder-Company is directed to refund the amount paid by
the appellant/complainant along with interest @ MCLR+1% p.a. (prevailing
at the time of deposit of respective amount) from the date of deposit till the
date of actual payment within 45 days from the date of uploading the
judgment and order on the e-portal of the U.P. REAT.

(i11)) Non-compliance of the order shall be executable by the U.P. Real Estate
Regulatory Authority as per provisions of the Act, 2016.

(iv) No order as to costs.
The record of the learned Regulatory Authority be transmitted back

immediately along with the copy of the judgment.
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