THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 1

APPEAL-54/2024

U.P. AWAS EVAM VIKAS PARISHAD e Appellant
Versus

DHIRENDRA KUMAR BHANDARIDHIRENDRA KUMAR

BHANDARI s Respondent

Counsel for Appellant Counsel for Respondent

ANURAG SINGH

Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman
Hon’ble Mr. Sanjai Khare, Judicial Member

As per office report an amount of Rs.4,70,692/- has been deposited towards compliance
of Section 43(5) of the Act vide transaction ID No.UPREAT1692609578494 on
21.08.2023.

There is no other defect. Instant appeal has been filed within time.
The Registry is directed to convert the instant defective appeal into regular appeal.

Heard Sr1 Anurag Singh, learned counsel for appellant.

Order dated 30.06.2023 of Adjudicating Officer passed in Complaint
No.ADJ/LKO162/12/103002/2022, Shri Dhirendra Kumar Bhandari Vs. U.P.Awas
Vikas Parishad, assailed raising various grounds and mentioning following perversities
in the order :

(1)  The Adjudicating Officer assumed that there is a conflict between Section 18(1)
and 19(4) of the Act whereas the Hon’ble Supreme Court in para-24 of the judgment of
M/s Newtech Promoters and Developers Pvt.Ltd. Vs. Union of India and others, held
that Section 19(4) is almost a mirror provision to Section 18(1) of the Act. Both these
provisions recognize right of an allottee two distinct remedies viz; refund of an amount
together with interest or interest for delayed handing over of possession and
compensation.

(i1) The Adjudicating Officer while enlarging the jurisdiction of himself has
misapplied the concept of harmonious construction and the finding arrived by the
Adjudicating Officer is in contravention to the established judicial pronouncement of the
apex court rendered in the case of Rajive Hitender Pathak and others Vs. Achyut



Kashinath Karekar and others, (2011)9 SCC 541, wherein it has been held that Tribunals
are creatures of the statutes and they derive there powers from the express provision of
the statutes and reliance has also been placed on the judgment of Hon’ble Apex Court on
A.R.Antulay Vs. R.S.Nayak and others, (1988) 2 SCC 602, wherein it has been opined
that the power to create and enlarge jurisdiction is legislative in character. The Court
cannot confer jurisdiction on itself which is not provided in law.

(ii1) The Adjudicating Officer has clearly misread and misapplied the law laid down
by the Tribunal in Appeal No.70/2023, Greater Noida Industrial Development Authority
Vs. Ranjan Misra, Appeal No.833/2020,Akshya Bhartiya Vs.SreeSreebuildtech, Appeal
No.525 of 2001, Alok Kumar Vs. M/s Parth Indrabuild and Appeal No.344/2021,
Dr.Pallavi Pandey Vs. M/s KBN Infratech Ltd.

(iv) The Adjudicating Officer has clearly misread and misapplied the law of provisions
in statutory interpretation and placed reliance of Hon’ble Supreme Court in S.B.K.Oil
Mills Vs. Subhash Chandra, AIR 1961 SC 1596, wherein it has been held as a general
rule, a proviso is added to an enactment to qualify or create an exception to what is in
the enactment, and stating a general rule. Thus the role of the proviso is to create an
exception and its role and application is limited to the main clause to which it had been
enacted and hence it by any stretch of imagination cannot be used to contrast with A-nay
other section and declare that there is a conflict amongst the provision of section and
thus the rule of harmonious construction should be applied.

(v) The Adjudicating Officer has travelled beyond pleadings and prayers for
awarding compensation which have not been pleaded and prayed by the
complainant/allottee.

(vi) The Adjudicating Officer has violated the law laid down in the case of KSRTC v.
Mahadeva Shetty, (2003) 7 SCC 197.

(vil) The Adjudicating Officer had failed to comply with the judicial discipline as
envisaged by the Hon’ble Apex Court in State of U.P. Vs. Mohammed Nooh reported in
1958(1) SCR-595 wherein it has been held that justice should be done in a common
sense point of view stating that ‘I see no reason why is a narrow or ultra technical
restriction to be placed on them, justice should, in my opinion be administered in
Tribunals or Courts in a common sense liberal way and by broad based to the human
value other than of narrow and restricted consideration hedged around with hell and
technically.” The above principles laid down by the apex court needs to be followed by
all the subordinate courts while interpreting statute.



(viii) The Adjudicating Officer acts as a quasi-judicial authority, hence he is bound by
the law of precedent and binding effect of the order passed by the higher authority or
Tribunal of superior jurisdiction and reliance on the judgment of Hon’ble Supreme
Court in the case of Union of India Vs. Kamlakshi Finance Corporation Ltd. reported in
1991(35) E.L.T.433 (S.C.).

Learned counsel for applicant raises following questions :

“A.  Whether the adjudicating officer was justified in enlarging the jurisdiction which
the statutes does not provide in light of Rajive Hitender Pathak and others Vs.
Achyut Kashinath Karekar and others, (2011)9 SCC 541, A.R.Antulay Vs.
R.S.Nayak and others, (1988) 2 SCC 602, Shrisht Dhawan Vs. M/s. Shaw
Brothers (1992) 1 SCC 534 and Dr.Jagmittar Sain Bhagat Vs. Dir.Health
Services, Haryana & others (2013) 10 SCC 136 ?

B.  Whether the adjudicating officer was justified in carving out jurisdiction to grant
interest in form of compensation by constructing section 12, read with section
19(3) and 19(4) and 4(2)(L)© against the mandate of the Real Estate Regulation
Act 2016 and making section 18(1) redundant ?

C.  Whether the adjudicating officer was justified in misreading the section 18(1) and
19(4) of the Act and arriving on the conclusion that there is a conflict in the
section 18(1) and 19(4) ?

D. Whether the adjudicating officer was justified in misapplying the concept of
Harmonious Construction of statutes in light of Pratap Sugar Works Ltd. Vs.
Chief Inspector of Stamps UP AIR 1968 SC 102, RMD Chamarbougwala Vs.
Union of India AIR 1957 SC 628, South Asia Industries Ltd. Vs. S.Sriup Singh
AIR 1966 SC 346, Commissioner of Income Tax Vs. M/s Hindustan Bulk
Carriers ?

E.  Whether the adjudicating officer was justified in misreading the Section 18(1) and
the ratios of the judgment passed by the Real Estate Appellate Tribunal and
arriving on its own conclusion regarding jurisdiction in light of Appeal
No.70/2023, Greater Noida Industrial Development Authority Vs. Ranjan Misra,
Appeal No.833/2020,Akshya Bhartiya Vs.SreeSreebuildtech, Appeal No.525 of
2001, Alok Kumar Vs. M/s Parth Indrabuild and Appeal No.344/2021, Dr.Pallavi
Pandey Vs. M/s KBN Infratech Ltd. ?

F.  Whether the adjudicating officer was justified in granting the relief beyond the
pleading and prayers and without having evidences of losses suffered on record ?



G.  Whether the adjudicating officer was justified in not adhering to the principles of
Judicial Discipline as Union of India v. Kamalakshi Finance Corporation Ltd,
reported in 1991 (35) E.L.T.433 (S.C.) ?

H. Whether the adjudicating officer was justified in misreading and applying the
concept of compensation in light of Rustom Cavasjee Cooper V. Union of India,
(1970) 1 SCC 248: AIR 1970 SC 564, Gujarat V. Shantilal Mangaldas, (1969) 1
SCC 509, Sandvik Asia Ltd.v. CIT, (2006) 2 SCC 508, KSRTC v. Mahadeva
Shetty, (2003) 7 SCC 197, Yadava Kumar v. National Insurance Co.Ltd.,(2010)
10 SCC 341, Charan Singh v. Healing touch hospital (2000) 7 SCC 668, Supreme
Court in Chief Administrator HUDA and others v. Sukuntala Devi, Civil Appeal
No.7335 of 2008 ?

The questions framed and the points raised by the appellant on perversities of the
impugned order can only be examined after seeking response from the respondent,
therefore, let notice be issued to the respondent returnable on 19.03.2024.

Learned counsel for appellant prays that he may be additionally permitted to serve the
respondent through dasti summons as well.

The Registry is directed to generate a notice for 19.03.2024 and send the same through
e-mail to the appellant and his counsel within 48 hours. The appellant after downloading
the notice will send it through speed-post to the respondent annexing copy of this order
within three days as well as through online mode.

On receipt of the notice, the respondents will send objections to the grounds and
questions to the appellant and its counsel through e-mail within 7 days. Reply, if any,
will be sent by the appellant. to the respondent within 3 days thereafter. The parties/legal
representatives are directed to upload their respective objection/reply on the e-portal of
the Tribunal immediately thereafter.

The applicant/its legal representative is also permitted to serve the respondent through
dasti summons additionally. He shall file an affidavit of service before the next date of
listing.



List this appeal for orders on 19.03.2024.

(Sanjai Khare) (D.K. Arora)

Dated: 05.03.2024
MOHDIRKHAN



