THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 1

APPEAL-897/2021

SANTOSH KUMAR GUPTA e Appellant
Versus

LUCKNOW DEVELOPMENT AUTHORITY e Respondent

Counsel for Appellant Counsel for Respondent

APPLICANT/APPELLANT IN-PERSON ABHISHEK KHARE

VED PRAKASH YADAV

Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman
Hon’ble Mr. K.K. Jain, Technical Member

Heard Sri Ved Prakash Yadav learned counsel for the appellant and
Sri Abhishk Khare, learned counsel for the respondent.

The appellant has challenged the order dated 06.10.2021, passed by the Regulatory
Authority whereby his complaint was rejected on the ground that after taking
refund and cancellation of allotment letter, the appellant does not fall in the

category of allottee.

The submission of learned counsel for appellant is that the allotment letter dated
21.07.2016 (page 52 of the reply) was issued to the appellant. As per clause 11.1 of
the brochure of the scheme (Page 24 of the reply to the objections of the
respondent), the construction was going on at very high speed and was likely to be
completed very soon. The possession of the flat was proposed within six months
and was to be given by January 2017. In pursuance to the demand raised by the
respondent, the appellant made entire payment to the respondent between
27.05.2016 to 02.09.2016. The appellant failed to get possession and request for
refund alongwith interest was made on 01.06.2020. The respondent after
cancellation of allotment refunded the amount after deducting an amount of Rs

50,000/- and no interest for delay was paid.



The appellant feeling aggrieved filed the complaint on 17.08.2020 and the same
was rejected vide impugned order dated 06.10.2021. Therefore the appellant
approached this Tribunal challenging the impugned order. As per the provisions of
clause 11.1 of the brochure, possession of the flat was proposed to be given within
six months and in case of any delay in possession due to any reasons, the allottee
has the option to take the refund of the deposited amount along with 4% interest.
The respondent has returned the amount of Rs 50,35,366/- on 10.08.2020 without
any interest after making deductions of about Rs 50,000/-.

The further submission of the learned counsel for the appellant is that as per the
provisions of Section 18 (1) of the Act 2016, it is unqualified right of an allottee to
seek refund if the possession is not provided within the prescribed timeframe as
mentioned in the brochure/allotment letter and admittedly the respondent failed to
provide possession of the flat by January 2017. Even the respondent failed to
provide possession despite making full payment between 27.05.2016 to 02.09.2016
and thereafter making payment of parking and other charges of Rs 7,92,976/- on
30.09.2019 in pursuance to the demand raised on 28.08.2019. Therefore, the
appellant is entitled for interest on the deposited amount without any deduction
from date of deposit till the amount has been returned to the appellant under the
provisions of the Act 2016. Therefore, reasoning of the Regulatory Authority is

perverse and against the provisions of the Act and Rules of 2016.

Sri Abhishek Khare, learned counsel for the respondent submitted that the
deduction has been made as per the clause 8.2 of the Brochure which provided that
in case of cancellation of a unit, respondent is entitled to make deduction @ 20%
of the registration amount. Further submission is that after raising final demand
vide letter dated 28.08.19, the appellant requested for change of unit vide letter
dated 22.02.2020 and when his request was not accepted, appellant submitted



application for refund of the amount. Accordingly, the amount was refunded as
per the provisions of clause 8.2 of the Brochure and there is no illegality or

perversity in the impugned order.
Heard.

Judgment reserved.

(K.K. Jain) (D.K. Arora)

Dated: 08.08.2023
MANSINGH?72



