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The U.P. Real Estate Appellate Tribunal
At Lucknow

Court-1

SI. No.11

Appeal No.660 of 2023

U.P. State Industrial Development Authority.
...Appellant.

Vs.
Ajay Singh. ...Respondent.
With
SI. No.13
Appeal No.662 of 2023

U.P. State Industrial Development Authority.
...Appellant.
Vs.
Mohit Kumar Pal. ...Respondent.

With
SI. No.14
Appeal No.663 of 2023
U.P. State Industrial Development Authority.
...Appellant.

Vs.
Rajkiran Chaurasia. ...Respondent.
With
SI. No.16
Appeal No.665 of 2023

U.P. State Industrial Development Authority.
...Appellant.

Vs.
Hemant Kumar Nigam. ...Respondent.
With
SI. No.17
Appeal No.666 of 2023

U.P. State Industrial Development Authority.
...Appellant.

Vs.
Ashish Awasthi. ...Respondent.
With
SI. No.18
Appeal No.667 of 2023

U.P. State Industrial Development Authority.
...Appellant.
Vs.
Alok Tiwari. ...Respondent.
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With
SI. No.21
Appeal No.670 of 2023
U.P. State Industrial Development Authority.
...Appellant.
Vs.
Ankur Pal Singh. ...Respondent.

With
S1.24.
Appeal No.673 of 2023
U.P. State Industrial Development Authority.
...Appellant.

Vs.
Reeta. ...Respondent.
With
SI. No.26
Appeal No.675 of 2023

U.P. State Industrial Development Authority.
...Appellant.

Vs.
Rahul Kamal. ...Respondent.
With
SI. No.27
Appeal No.676 of 2023

U.P. State Industrial Development Authority.
...Appellant.

Vs.
Ved Prakash Sharma. ...Respondent.
With
S1. No.30
Appeal No.679 of 2023

U.P. State Industrial Development Authority.
...Appellant.
Vs.
Pragya Mehrotra. ...Respondent.

Hon’ble Mr. Justice, Suneet Kumar, Chairman.

Hon’ble Mr. Devindar Singh Chaudhry, Technical Member.

l.

Heard Ms. Shuchita Singh, Shri Sanjeev Singh learned
counsel for the appellant/promoter, and Shri Deepak
Dwivedi and Shri Prasoon Kumar Anjor, learned counsel

for respondent/allottee and perused the record.

On consent of the parties the batch of appeals eleven in

number) are being heard together. For the sake of
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convenience, facts of Appeal No.660 of 2023 is being taken

as leading case.

The appellant/promoter by the instant appeal, is challenging
the impugned order dated 27.04.2023 passed by the learned
Regulatory Authority at Lucknow, in Complaint Case
No.LKO186/09/100182/2022 (Ajay Singh Vs. UPSIDC),
whereby, the appellant/promoter was directed to hand over
possession along with interest, thereon, at MCLR+1% with
effect from March, 2017 till OC/CC 1s received or till
handing over the possession of the unit whichever is later,
after deducting the period lost due to force majeure with
effect from 25.03.2020 to 25.09.2020. Further, direction
was issued that in the event the appellant promoter has
charged higher rate of interest after enforcement of the Act,
in that event respondent allottee would be entitled to the

interest at such rate.

The appellant promoter floated a scheme for residential
plots known as, ‘Trans Ganga City’, Unnao, under
UPSIDC New Residential Plot Scheme 2016. The
respondent made an application on 01.09.2015. Pursuant
thereof, a plot bearing No.B-289 in Sector-7, admeasuing
200 sqg.metre at Rs.18,000/- per sq.m. came to be allotted,
vide allotment letter dated 07.05.2016. As per Clause 10 of
the application form, the plot was to be allotted on lease for
90 years to the allottee and the allottee was required to pay
10 percent premium at the time of registration, 15 percent
premium within 30 days from the date of allotment and
remaining 75 percent premium was payable in 16 half
yearly instalments as per schedule provided in clause 2 of
the allotment letter. As per clause 6 of the allotment letter,
possession of the plot was to be delivered after payment of

reservation money i.e., 25 percent of total premium of the
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plot as indicated in Clause 2 (b) of the allotment letter and
upon execution of the sale-deed. The appellant until
21.02.2017 deposited Rs.36,77,500/- which satisfied the

sale consideration of the plot.

After enactment of the Real Estate Regulation
Development Act, 2016 (for short, the Act, 2016), the
project came to be registered with U.P. RERA as ongoing
project in June, 2021. The appellant made a declaration
before the RERA that their project comprising of eight
sectors which is likely to be completed by 2024. It is
submitted that the development certificate (completion
certificate) in respect of Sector-3 and 4 was received by the
appellant on 01.06.2022 and for Sector-8 the development
certificate was received in May, 2018. On specific query,
learned counsel for the appellant submits that till date, the
appellant has not received the development certificate

(completion certificate) in respect of Sectors 5, 6 and 7.

It appears that the project got inordinately delayed.
Aggrieved, respondent allottee filed complaint seeking
possession and interest till the handing over the possession
of the unit. The complaint came to be allowed by the
impugned order directing possession and interest thereon.

Hence, the present appeal.

The sole question that falls for consideration is that from
which date the respondent allottee would be entitled to
interest till handing over the possession, and/or, in the
alternative, whether the date of completion of the project
would be, as per the disclosure made by the appellant in the
application form 1i.e., by December, 2016 or before the

RERA.

The facts, inter se, parties are not in dispute.
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Appellant launched a project comprising of eight sectors in
2015. Sectors 3, 4, 5, 6, 7 and 8 were for residential
purpose and other sectors commercial plots. The
respondent allottee applied for a plot on 09.09.2015 in the
residential Sector 7. Pursuant thereof a unit came to be
allotted to the respondent allottee on 07.05.2016. The
application form dated 01.09.2015, has been brought on
record by the appellant along with the rejoinder affidavit,
wherein, Clause 25 of the terms and conditions for
residential plots at Trans Ganga City Unnao, provides that
the possession of the plot is expected to be delivered by
December, 2016. Clause 25 is extracted:-

“25. Possession of plot is expected to be delivered
by December, 2016

Our attention has been drawn to communication dated
16.09.2019, issued by the appellant promoter to the
respondent allottee, wherein, an option was given to the
allottees to either continue in the project or to withdraw
from the project in view of the prevailing circumstances. It
appears that the appellant was aware that the project was
delayed, and would not be in a position to honour its
commitment of completing the project on or before the
declared date i.e., 31.12.2015, hence two options were
offered to the allottees either to continue or withdraw from

the project.

In the memo of appeal, it has been pleaded that the farmers
agitation for adequate compensation created an impediment
in the timely completion of the project. It has been
categorically pleaded by the appellant that the agitating
farmers had caused hindrance in the development work of
the Trans Ganga Project, further, had taken over possession
of certain plots. The agitating farmers on 30.05.2018,
forcefully shut down the office of the appellant situated at
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the site. The appellant was not allowed to carry on the
development work by the agitating farmers. Consequently,
FIRs came to be lodged by the appellant against the
miscreants on 02.10.2017, 30.05.2018, 31.01.2019 and
16.11.2019 respectively. It has been specifically pleaded
that since 2016, the members of the Kisan Union were
causing hindrance in execution of the project. It has been
admitted that the development project at the site remained

suspended for several months.

It is submitted that in the aforenoted compelling
circumstances the appellant issued letter dated 16.09.2019
giving an option to the allottees to either remain in the
project and continue to pay the amount or surrender the
allotment and get the deposited amount refunded at 6 per
cent simple interest. It is further submitted that the
respondent was offered alternative plot in the completed
Sector-3 and 4 vide letter dated 13.04.2022. The offer was
not accepted by the respondent allottee. It appears that the
respondent allottee insisted on possession of the allotted
plot in Sector 7. Aggrieved, respondent allottee was
compelled to file complaint seeking possession of the unit

and interest for the delay.

In the aforenoted facts pleaded by the appellant promoter, it
is admitted that for the circumstances prevailing on the site,
the project could not be completed, by the declared date
i.e., December, 2016, hence, possession of the plots could
not be handed over to the respondent allottee. In this
backdrop it is submitted by the counsel for the appellant
that the learned Regulatory Authority committed an error
by relying on the clause 23 of terms and conditions of the
application form. Rather, it is sought to be urged that as per

the terms and conditions of the allotment letter (clause 6)



14.

15.

16.

[7]

though provides that the possession of the plot may be
delivered after payment of reservation money as indicated
in clause 2 (b) and after execution of lease-deed, however,
it 1s submitted that no time period was specified for

completion of the project.

Learned Counsel for the appellant promoter submits that
the project came to be registered as ongoing project with
UP RERA in 2021, wherein, the declared date for
completion of the project was indicated by the appellant as
a 21.12.2024. It is submitted that the delay, if any, in
completion of the project would have to be computed from
21.12.2024 and not from the declaration made by the
appellant at the time of application i.e., December, 2016.
On specific query, it is submitted that the project till date

has not been completed.

In this backdrop it is submitted that the respondent allottee
would be entitled to delay interest after 21.12.2024 till the
handing over the possession of the wunit. Learned
Regulatory Authority committed an error in granting delay
interest from 01.01.2017 taking the date declared by the

promoter to the allottees i.e., December, 2016.

On close scrutiny of the submission of the learned counsel
for the respondent, taken on face value, it appears to be
reasonable but lacks merit. It is not being disputed that in
the application form the terms and conditions imposed by
the appellant promoter on the allottee, inter alia,
categorically provided that the possession of the unit would
be handed over by December, 2016. In view thereof, the
interest component on deposit would run from the said date
till handing over possession of the unit (per proviso to

Section 18 (1).
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“18. Return of amount and compensation.— (1) If the
promoter fails to complete or is unable to give possession of an
apartment, plot or building,--

(a) in accordance with the terms of the agreement for sale or
as the case may be, duly completed by the date specified
therein, or

(b) due to discontinuance of his business as a developer on
account of suspension or revocation of the registration
under this Act, or for any other reason,

he shall be liable on demand to the allottees, in case the
allottee wishes to withdraw from the project, without prejudice
to any other remedy available, to return the amount received
by him in respect of that apartment, plot, building, as the case
may be, with interest at such rate, as may be prescribed in this
behalf including, compensation in the manner as provided
under this Act:

Provided that, where an allottee does not intend to
withdraw from the project, he shall be paid, by the promoter,
interest for every month of delay, till the handing over of the
possession, at such rate as may be prescribed.”

As per Section 4 (2) (1) (C) of the Act 2016, the declaration
is to be made by the promoter stating the time period within
which it undertakes to complete the project or phase
thereof, as the case may be. Admittedly, project came to be
launched before the enactment and enforcement of Act,
2016. The appellant promoter made a declaration in the
application form that the possession of the unit would be
handed over by 31.12.2016. At the time of registration of
the project as ongoing project with UP RERA, a declaration
came to be made that the project would be completed by
21.12.2024. In terms of Section 18 if the promoter fails to
complete or is unable give possession of an apartment, plot
or building as the case may be, in accordance with the
terms of the agreement of sale or as the case may be, duly
completed by the specified date therein, in that event the
allottee shall be paid by the promoter interest for every

month delay till handing over possession.
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In the given facts, the first document, namely, the
application form for the unit, wherein, promoter had
declared that the possession of the unit would be handed
over by December, 2016. In the circumstances, it is not
open for the appellant promoter to take somersault and
submit that since they had made no such declaration in the
allotment letter of the unit, therefore, would not be bound
by the terms and conditions made to the allottee in the

application form.

Rule 14 provides the details to be published on the website
of RERA, which include, occupancy certificate/completion

certificate.

Section 14 of the Act provides that the proposed project
registered by the promoter shall be developed and
completed by the promoter in accordance with sanctioned
plans, layout plans on specifications as approved by the

competent authorities.

Section 19 of the Act confers and mandates rights and
duties of allottees. The allottee shall be entitled to obtain
the information relating to sanctioned plans, layout plans
along with the specifications, approved by the competent
authority and such other information as provided in this Act
or the rules and regulations made thereunder or the

agreement for sale signed with the promoter.

Sub-section (10) of Section 19 of the Act requires that
every allottee shall take physical possession of the
apartment, plot or building as the case may be, within a
period of two months of the occupancy certificate issued by
the competent authority for the said apartment, plot or

building, as the case may be.
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Section 2 (q) defines completion certificate which means
the completion certificate by whatever name called, issued
by the competent authority certifying that the real estate
project has been developed according to the sanctioned
plan, layout plan and specifications, as approved by the

competent authority.

Section 2 (zf) of the Act defines occupancy certificate to
mean the occupancy certificate by whatever name called,
issued by the competent authority permitting occupation of
any building, which has provision for the civic
infrastructure such as water, sanitation and electricity. In
other words, the unit agreed to be offered and delivered by

the promoter must be in a habitable condition.

Section 11 of the Act provides for functions and duties of
the promoter. Sub-section (4) mandates that the promoter
shall be responsible for all obligations, responsibilities and
functions under the provisions of this Act or the rules and
regulations made thereunder or to the allottees as per the
agreement for sale till the conveyance of all the apartments,

plots or buildings, as the case may be.

Sub-clause (b) of sub-section (4) of Section 11 provides
that it would be responsibility of the promoter to obtain
completion certificate or the occupancy certificate or both
from the relevant competent authority and would make it

available to the allottees individually.

Sub-clause (f) of sub-section (4) of Section 11
provides that the promoter shall be responsible to execute a
registered sale deed in favour of the allottees as provided

under Section 17 of the Act.

Section 17 of the Act provides for transfer of title. The

promoter shall execute a registered conveyance deed in
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favour of the allottee and hand over the physical possession
of the unit to the allottees in a real estate project, and the
other title documents. The conveyance deed shall be carried
out by the promoter within three months from the date of
issue of occupancy certificate. In absence of any local laws

providing otherwise.

On conjoint reading of the provisions of Act, 2016, the
promoter is required to declare to the allottee the tentative
date of completion of the project. The declaration can be
made by the promoter in any document 1i.e.,
prospectus/advertisement/agreement/allotment letter. The
allottee on booking/allotment of the unit would bind the
promoter to the declared date of completion. In the event
no date is declared, in that event three years would be taken
as the completion date depending on facts of each case
vide, M/s. Fortune Infrastructure. Vs. Trevor D’lima
and others: (2018) 5 SCC 442. The subsequent documents
executed by the parties would not waive the
commitment/declaration of the date of completion, in the

absence of new date of completion.

On registration of the project with RERA as ongoing
project, promoter is required to make a declaration of the
date of completion of the project. In the event, promoter
declares a date subsequent to the earlier declared date of
completion, it would mean and indicate that the project is
delayed. Section 18 (1) of the Act would become operative
leaving it open to the allottee, to either continue in the
delayed project or withdraw from the project. It, therefore,
follows that the declaration of a subsequent date of
completion with RERA made by the promoter does not
shift the liability and obligation mandated under Section 18
(1) of the Act, 2016. The mandate of Section 18 (1) is
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absolute and unconditional casting upon the promoter a
positive mandatory obligation to pay interest to the allottee
for the delayed project. The liability to pay interest by the
promoter would start running from the initial date declared
by the promoter. The promoter cannot recile/retract from
his commitment declared to the allottee. In the given facts
appellant promoter declared that the unit would be handed
over by December, 2016, as per the terms and conditions of
the application form. The respondent allottee would be

entitled to interest w.e.f. 01.01.2017.
The question is accordingly answered.

Learned counsel for the appellant failed to point out any
illegality, infirmity or jurisdictional error in the impugned
order. It is clarified that no other ground or point was

pressed by the parties.

Having due regard to the facts and circumstances of the
case, the appeal fails, accordingly, dismissed by passing

following orders;-

(1). The impugned order dated 27.04.2023 passed by the
learned Regulatory Authority at Lucknow, in
Complaint Case No. LKO186/09/100182/2022 (Ajay
Singh Vs. UPSIDC), is affirmed.

(i1). The appellant shall be entitled to interest on his
deposit at MCLR+1% with effect from 01.01.2017
till development certificate/ completion certificate or

till handing over the possession whichever is later.

(i11). No order as to costs.

Date:26.03.2025
RajneeshPS)

(Devindar Singh Chaudhry) (Suneet Kumar)



