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RESERVED JUDGMENT
BENCH-1

THE U.P. REAL ESTATE APPELLATE TRIBUNAL,
AT
LUCKNOW.

APPEAL NO. 96/2019

Kiran Tulsyan Appellant.
Versus

Saviour Builders Pvt. Ltd. ...l Respondent.

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.
Hon’ble Mr. Rajiv Misra, Administrative Member.

This appeal has been preferred under Section 44(1) of the Real Estate
(Regulation and Development) Act, 2016 (‘Act 2016°) by Ms. Kiran
Tulsyan (‘appellant’) against the order dated 26.04.2019 passed by the
U.P. Real Estate Regulatory Authority, Gautam Budh Nagar
(‘Regulatory Authority’) in Complaint No. 320188636 whereby the
complaint of the appellant has been disposed of on the basis of
affidavit filed by Saviour Builders Pvt. Ltd. (respondent) stating that

the matter has been settled between the parties.

The facts of the case, in brief, are that the appellant booked a ready to
move residential 2 BHK apartment No. 1702, 17" Floor, Block A-5,
in Saviour Greenisle Project of the respondent in Crossings Republik,
NH-24, Ghaziabad and paid Rs.2,87,500/- as consideration amount for
the purpose of booking of the said Flat and submitted an application
for allotment dated 30.12.2011, thereafter the respondent issued
allotment letter dated 01.02.2012.

A Builder Buyer Agreement was executed on 17.08.2014 between the

appellant and the respondent and as per agreement the appellant had
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to pay Rs.31,26,250/- in installments as mentioned in plan ‘B’ and the
respondent had to give possession of the said apartment by December,

2015.

The appellant made payment of the installments as per schedule of

Plan ‘B’.

The respondent did not take any action to hand over possession of the
apartment to the appellant by December, 2015. It also came to the
knowledge of the appellant that Ghaziabad Development Authority
did not issue Completion Certificate (C.C.) to the respondent in

respect of the Project in question.

The respondent also did not take any action for execution of sale deed
of the apartment in question although the entire demanded amount,
except 5%, had been paid by the appellant to the respondent. The
respondent sent a letter dated 28.03.2018 to the respondent asking for

refund for entire deposited money and interest thereon.

When the respondent did not take cognizance of the letter of the
appellant dated 28.03.2018, she filed a complaint on 30.03.2018
against the respondent before the Regulatory Authority which was
registered as Complaint No. 320188636.

The appellant being an old lady, physically weak and unable to travel,
authorized her son Piyush Tulsyan to appear on her behalf in the said

complaint.

The respondent deliberately did not appear in the said complaint case
before the Regulatory Authority, except on 26.04.2019 when an
affidavit dated 06.08.2018 was submitted by the respondent which
was neither notarized nor it bore the signature of the appellant but had
fake and zig-zag signature of the son of the appellant. It was stated in
the said affidavit that there has been a compromise between the
appellant and the respondent although the appellant did not given any

such consent to the respondent and the signature of her son shown on
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the affidavit was not of her son. The Regulatory Authority without

considering these points passed the impugned order.

Another fact came to the knowledge of the appellant that the
apartment in question has been sold by the respondent to one Seema
Agarwal vide Sale Deed executed on 31.07.2018. Thus, it is apparent
that the said property had already been sold for Rs.34,75,000/- on
31.07.2018 1.e. prior to filing of the said affidavit on 06.08.2018.

The appellant challenged the impugned order dated 26.04.2019,
passed by the Regulatory Authority, on the following grounds:--

(A) The impugned order is a non-speaking order.

(B) The Regulatory Authority totally ignored the fact that the son of
the appellant was only authorized to appear before the

Regulatory Authority, and not for anything else.

(C) The Regulatory Authority deliberately ignored the fact that the
said affidavit was neither notarized nor the appellant put her

signature thereon.

(D) Without consent of the appellant no agreement can be executed
and there was no consent of the appellant to execute the said

affidavit and the signature on the affidavit is concocted.

(E) The Regulatory Authority deliberately ignored the fact that the

said affidavit was not filed by the appellant or her representative.

(F) The Regulatory Authority failed to realize that there was fake
and zigzag signature of the son of the appellant put just above
deponent to show that the said affidavit was real and there was a
compromise between the appellant and the respondent while the
appellant neither gave consent to the respondent nor to her son to
do the same, nor the said signature was of the son of the

appellant.

(G) The Regulatory Authority relied on a document/affidavit which

was not notarized.



(H)

(M

()

(K)

The flat in question had already been sold to one Seema Agarwal
and in this regard a sale deed was executed on 31* July, 2018,

that is before the date of the said affidavit dated 06.08.2018.

The Regulatory Authority ignored the relevant fact that there was
demand of interest and other issues which were to be decided by
the Regulatory Authority. It was duty of the Regulatory
Authority to check the relevancy of the said affidavit which has
been filed without proper procedure of law laid down in Civil

Procedure Code about an affidavit.

The Regulatory Authority failed to take cognizance of the
relevant provision of Section 18 of the Act, 2016.

The Regulatory Authority did not check the relevancy and
truthfulness of the affidavit and on the basis of the said affidavit

passed the impugned order.

The appellant has prayed for the following reliefs:-

(1)

(i)

(iii)

(iv)

v)

Direct the respondent to pay total interest amount of
Rs.30,48,042/- carrying interest at the rate of 24% with effect
from the date of payment by the complainant/appellant till the
date of actual payment.

Direct the respondent to pay an amount of Rs.2 lacs towards
compensation in view of negligence and dereliction of duty owed
by them under the contract of policy and in view of the

deficiency in services committed by them.,

Direct the respondent to pay Rs. 2 lacs as punitive damages to

the appellant in view of damage of social status in the society.

Direct the respondent to pay Rs. 1 lac towards the cost of this

litigation.

Direct the respondent to pay interest @24% on the
aforementioned amount from the date of the complaint case till

the date of payment.



The respondent filed its preliminary objection dated 27.07.2020
stating that (a) the instant appeal has been preferred by the appellant
by concealing material facts and with ulterior motive; (b) the
appellant by distorting and twisting the true facts of the case is trying
to misguide this Tribunal and has not come before this Tribunal with
clean hands; (c) in the complaint the appellant authorized her son Sri
Piyush Tulsyan to attend and contest the same complaint on behalf of
the appellant; (d) during the pendency of the said complaint the
appellant entered into a settlement with the respondent and pursuant to
the said settlement the respondent refunded an amount of
Rs.13,00,000/- vide cheque no. 0022349 of HDFC Bank dated
14.07.2018 in favour of Smt. Kiran Tulsyan in her account bearing no.
1633015404473 and an amount of Rs.17,48,042/- vide cheque no.
002419 of HDFC Bank dated 08.08.2018 in favour of Smt. Kiran
Tulsyan I n her account no. 1633015404473, total Rs.30,48,042/-
towards full and final settlement to the amount claimed by the
appellant in her complaint; (e) in pursuance to payment of the whole
amount a settlement was executed between the authorized
representative of the appellant, Sri Piyush Tulsyan and the respondent
and the same was brought on record before the Regulatory Authority;
(f) by way of instant appeal the appellant is raising false and
fabricated claim that the settlement is false; (g) during complaint
proceedings the appellant never raised any objection with respect to
the said settlement; (h) by receiving the whole amount from the
respondent the allegation of the appellant gets defeated; (i) on the
basis of the said refund of whole amount of Rs.30,48,042/- to the
appellant and the settlement of dispute between the parties the
Regulatory Authority was pleased to dismiss the complaint filed by
the appellant; (j) now no cause of action remains between the parties,
however, the appellant, on the basis of false and concocted facts, has
preferred the instant appeal in order to harass the respondent and to

derive undue advantage from the respondent.
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The respondent also filed objection dated 17.08.2020 wherein the

respondent reiterated the facts stated in its preliminary objection.

The appellant filed her reply to the contents of objections of the
respondent denying the averments of the objections and reiterating the
averments of the appeal. However, in para 8 of the rejoinder the
appellant admitted refund of amount of Rs.13,00,000/- vide cheque
no. 002349 and Rs.17,48,042/- vide cheque no. 002419, from the

respondent.

A perusal of complaint dated 29.03.2018 filed by the appellant before
the Regulatory Authority, we find that the appellant/complainant had

sought relief of complete refund with interest.

Heard Sri R. K. Singh, learned counsel for the appellant and Dr.
Azhar lkram, learned counsel for the respondent and perused the

record.

In order to examine the issue involved in the instant appeal, we deem

it proper to frame following issues:-

1. Whether the complainant/appellant can authorize someone
to represent his/her case before the Regulatory
Authority/Appellant Tribunal, apart from the persons
mentioned under Section 56 of the Act, 2016?

1. Whether non-notarized affidavit on behalf of the
complainant regarding settlement between the parties could
be taken into consideration while disposing of the complaint
or the same was required to be verified before the
Secretary/competent authority of the Regulatory Authority
by the parties and on the basis of the report the matter should
have been disposed of?

The 1issue no.(i) 1s regarding authorizing any person by
complainant/appellant to appear before the Regulatory Authority or
the Appellate Tribunal. The provisions of Section 56 of the U.P. Real
Estate (Regulation and Development) Act, 2016, regarding right to

legal representation, reads as follows:-



Section-56: Right to L.egal Representation

“The applicant or appellant may either appear in

person or authorize one or more Chartered
Accountants or Company Secretaries or cost
accountants or legal practitioners or any of its officers
to present his or its case before the Appellate Tribunal
or the Regulatory Authority or the adjudicating officer,
as the case may be.”

Explanation to Section 56 clarifies the category or persons for

the purposes of the Section 56 of the Act, which reads as under:

Explanation :-

“(a) “chartered accountant” means a chartered
accountant as defined in clause (b) of sub-section (1)
of Section 2 of the Chartered Accountants Act, 1949
(38 of 1949) or any other law for the time being in
force and who has obtained a certificate of practice
under sub-section (1) of Section 6 of that Act;

(b) “company secretary” means a company secretary
as defined in clause (c) of sub-section (1) of Section 2
of the Company Secretaries Act, 1980 (56 of 1980) or
any other law for the time being in force and who has
obtained a certificate of practice under sub-section (1)
of Section 6 of that Act;

(c) “cost accountant” means a cost accountant as

defined in clause (b) of sub-section (1) of Section 2 of
the Cost and Works Accountants Act, 1959 or any
other law for the time being in force and who has

obtained a certificate of practice under sub-section (1)
of Section 6 of that Act;

(d) “legal practitioner” means an advocate, vakil or
an attorney of any High Court, and includes a pleader

b

in practice.’

11.1 On examination we found that there is no provision under
the Act which permits a party to authorize any of his/her relative
or friend to appear and argue the case before the Tribunal, except

the persons as mentioned in Section 56 of the Act i.e. the
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applicant or appellant may, either appear in person or authorize
one or more chartered accountants or company secretaries or cost
accountants or legal practitioners or any of its officers to present
his/her or its case before the Appellate Tribunal or the
Regulatory Authority or the adjudicating officer, as the case may
be.

It is needless to say that the word ‘its officers’ means the
authorized representative of the company/promoter or builder as
the case may. Therefore in our considered view, the authorization
given by the appellant in favour of her son was not permissible
and the Regulatory Authority could have proceeded to examine
the complaint either hearing the complainant in person or
through the legal representative or persons mentioned in Section

56 of the Act of 2016. Issue no. (i) is answered accordingly.

The issue no. (i1) is regarding the appreciation by the
Regulatory Authority of non-notarized affidavit with respect to
settlement of dispute between the parties. We have examined the
copy of the affidavit dated 06.08.2018 (Annexure-8, page 41 of
the appeal) and found that in the said affidavit details of the
deponent has not been mentioned and the same has been signed
for Kiran Tulsyan by Piyush Tulsyan and no one has identified
the deponent and the same has also not been sworn and
notarized. In our considered view, this is not an affidavit in the
eyes of law as it lacks all the parameters and essential contents
required for an affidavit. The para-2 of the alleged affidavit states
that the deponent has received an amount of Rs. 30,48,042/-
against the amount paid by her, whereas as per contents of para-7
of the preliminary objections of the respondent dated 27.07.2020
as well as of para-7 of the objections dated 17.08.2020 of the
respondent, an amount of Rs. 13,00,000/- was shown to be paid
vide cheque no. 002349 dated 14.07.2018 of HDFC Bank and
amount of Rs. 17,48,042/- vide cheque no. 002419 dated
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08.08.2018 of HDFC Bank. If the amount of Rs. 17,48,042/- was
paid vide cheque dated 08.08.2018 then how averments can be
made in para-2 of the alleged affidavit dated 06.08.2018 that
complainant has received an amount of Rs. 30,48,042/-. Another
aspect of the matter is that if any statement duly signed by the
parties is presented before the judicial or quasi judicial forum,
the same is to be verified before the competent authority of the
forum/court along with attesting witnesses and thereafter the
matter is required to be placed before the forum/court along with
report of the concerned officer for passing appropriate orders
regarding disposal of the matter. The issue no. (ii) is answered

accordingly.

Now, we proceed to examine the issue involved in the
present appeal. The appellant booked a ready to move residential
2 BHK apartment No. 1702, 17" Floor, Block A-5, in Saviour
Greenisle Project of the respondent in Crossings Republik, NH-
24, Ghaziabad and paid Rs. 2,87,000/- as consideration amount
for the purpose of booking of the said Flat and submitted an
application for allotment dated 30.12.2011, thereafter the
respondent issued allotment letter dated 01.02.2012. A Builder
Buyer Agreement was executed on 17.08.2014 between the
appellant and the respondent and as per agreement the appellant
had to pay Rs. 31,26,250/- in installments as mentioned in plan
‘B’ and the respondent had to give possession of the said

apartment by December, 2015.

As per the appellant despite making payment of the
installments as per schedule of Plan ‘B’, the respondent did not
take any action to handover the possession of the apartment by
December, 2015 and on account of delay vide letter dated
28.03.2018 asked the respondent to refund entire deposited
amount and when no action was taken by the respondent, the

appellant was constrained to approach the Real Estate Regulatory
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Authority by filing a complaint bearing no. 320188636. The
appellant being an old lady, physically weak and unable to travel,
authorized her son Piyush Tulsyan to appear on her behalf in the
said complaint. The respondent deliberately did not appear in the
said complaint before the Regulatory Authority, except on
26.04.2019 when an affidavit dated 06.08.2018 was submitted by
the respondent which was neither notarized nor it bore the
signature of the appellant, but had fake signature of the son of the
appellant, wherein it has been stated that a compromise has been
executed between the authorized representative of the appellant
and the respondent and the Regulatory Authority relying on the
said affidavit rejected the complaint of the appellant. Feeling
aggrieved against the said order, the appellant was constrained to
approach this Tribunal challenging the order of the Regulatory
Authority dated 26.04.2019.

The learned counsel for the appellant during the course of
argument admitted that appellant received an amount of Rs.
13,00,000/- vide cheque no. 0022349 and Rs. 17,48,042/- vide
cheque no. 002419 of HDFC Bank and submitted that he presses
Ground No. F, G, H, I, J and K and Relief No. 1 and 5 through
which directions have been sought against the respondent to pay
interest @ 24% on the amount of Rs. 30,48,042/- with effect
from the date of payment by the complainant/appellant till the

refund of the said payment.

On examination, we found that appellant filed complaint
before the Regulatory Authority on 29.03.2018 and during the
pendency of the said complaint the flat in question has been sold
by the respondent and conveyance deed has also been executed
in favour of one Smt. Seema Agarwal on 31.07.2018. The first
page of the conveyance deed, having details of flat/apartment,
seller and buyer and amount, has been placed on record by the

appellant (Annexure -9, page 42 of the appeal). During the
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pendency of the proceedings before the Regulatory Authority, a
document titled as ‘affidavit’ having stamp of 06.08.2018 was
placed by the respondent before the concerned Bench of the
Regulatory Authority on 26.04.2019 and the Regulatory
Authority, appreciating the said affidavit as compromise made

between the parties, rejected the complaint of the appellant.

We have already observed that the alleged affidavit is not
an affidavit in the eyes of law as it lacks all parameters and
essential contents required for an affidavit, specially no details of
the deponent has been mentioned and the same has been signed
for Kiran Tulsyan (complainant/appellant) by Piyush Tulsyan
and the affidavit is neither sworn or notarized and deponent has
not been identified by anyone. Made on a stamp paper of Rs.
100/- , without mentioning the details of the deponent, the

contents of the said affidavit read as follows:

“That I have surrendered my of flat no. 1702 on 17"
Floor in Tower A-5 in  multi-storeyed
building/complex constructed in “Saviour Greenisle”
on undivided & impartiable land of Group Housing
plot no. 11, in the township known as crossings
republik, Dundahera, Ghaziabad, U.P. which has
been allotted to me by the company.

That now [ have surrender my above flat to the
company and I have received the amount of Rs.
30,48,042 against amount paid by me.

That the company is fully free to execute sale deed of
the above flat in any person.

That I will never claim of any type with the company
regarding the ownership/title of flat.

That I will not raise any dispute or claim in future
under any circumstances with the company.

That I will withdraw the case filled under the Rera
and other legal deptt. (if any)

That all the above content are true and correct to best
of my knowledge nothing material has been
concealed therein.”
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The documents submitted by the respondent and affidavit
of the complainant regarding settlement of the issue is in fact
neither a settlement between the parties nor is an affidavit of the
complainant/allottee/appellant and, therefore, we have no
hesitation in observing that the disposal of the complaint of
appellant relying on this document was neither proper nor
justified. It 1s pertinent to mention here that if a
settlement/compromise is presented before a forum/court the
signatories of the settlement along with attesting witnesses are
required to appear before the designated office of the forum/court
for verification of the same and thereafter report is submitted for
further orders before the forum/court and only thereafter issue is
disposed of in terms of the settlement/compromise. In this matter
without following any procedure, in a hasty manner, without
providing opportunity to the complainant, the complaint has been
disposed of. Therefore, the impugned order is not sustainable in

the eyes of law and deserves to be set aside.

Now taking into consideration the fact that the amount has
already been returned by the respondent vide two cheques dated
14.07.2018 and 08.08.2018, now the issue remains as to what
amount of interest the appellant is entitled for, though the
appellant has claimed 24% interest. One option is to remand the
matter back to the Regulatory Authority for re-examination of
the claim, but in order to give quietus to the dispute, we proceed
to examine the claim of the appellant regarding rate of interest

for the delay.

Section 18 (1) of the Act clearly provides that if an Allottee
wishes to withdraw from the Project on the ground that the Promoter
is unable to give possession in accordance with the Agreement for
Sale within the date specified therein, then the Promoter shall return
the amount received from the Allottee in respect of that property with

interest and compensation, on the Allottees’ demand. The power of
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exercising the option of either staying in the Project or for
withdrawing from it lies only with the Allottees under the provisions
of Section 18 (1) of the Act. Further, Section 19(4) of the Act 2016
gives right to the allottees to claim refund along with interest and/or
compensation in case the Promoter fails to give possession of the
apartment in accordance with the terms and conditions of Agreement

for sale.

The Hon’ble Bombay High Court in the case of Neelkamal
Realtors Suburban Pvt. Ltd. And others Vs. Union of India (2018)1
Bom R 558 observed as under:--

"Section 18(1)(b) lays down that if the promoter fails to
complete or is unable to give possession of an apartment
due to discontinuance of his business as a developer on
account of suspension or revocation of the registration
under the Act or for any other reason, he is liable on
demand to the allottees, in case the allottee wishes to
withdraw from the project, without prejudice in this
behalf including compensation. If the allottee does not
intend to withdraw from the project he shall be paid by
the promoter interest for every month's delay till handing
over of the possession. The requirement to pay interest is
not a penalty as the payment of interest is compensatory
in nature in the light of the delay suffered by the allottee
who has paid for his apartment but has not received
possession of it. The obligation imposed on the promoter
to pay interest till such time as the apartment is handed
over to him is not unreasonable. The interest is merely
compensation for use of money".

Subsequently, in Wg. Cdr. Arifur Rahman Khan & Others Vs.
DLF Southern Homes Pvt. Ltd., reported in (2020) SCC Online 667
affirming the view taken in the Judgment in Pioneer’s case (Supra) the
Hon’ble Supreme Court held that the term of the agreement authored
by the Developer does not maintain a level platform between the
Developer and the flat purchaser. The stringent terms imposed on the
flat purchaser are not in consonance with the obligation of the

Developer to meet the time lines for construction and handing over
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possession, and do not reflect an even bargain. The failure of the
Developer to comply with the contractual obligation to provide the
flat within the contractually stipulated period, would amount to a
deficiency of service. Given the one-sided nature of the Apartment
Buyer’s Agreement, the consumer fora had the jurisdiction to award
just and reasonable compensation as an incident of the power to direct

removal of deficiency in service.

Recently the Hon’ble Supreme Court, while dealing with the
provisions of Section 18 of the Act, 2016, in the case of M/S Imperia
Structures Ltd. Vs. Anil Patni and another, Civil Appeal Nos. 3581-
3590 of 2020, decided on 02.11.2020, vide para 23, was pleased to
observe that the right so given to the allottee is unqualified and if
availed, the money deposited by thee allottee has to be refunded with
interest at such rate as may be prescribed and the proviso to Section
18(1) contemplates a situation where the allottee does not intend to
withdraw from the Project. In that case he is entitled to and must be
paid interest for every month of delay till the handing over of the
possession. It is upto the allottee to proceed either under Section

18(1) or under proviso to Section 18(1).

The U.P. Government framed "Uttar Pradesh Real Estate
(Regulation and Development) (Agreement for Sale/Lease) Rules,
2018" (hereinafter referred to as Rules, 2018), wherein under Rule
9.2(i1) and 9.3(1), the rate of interest payable by the promoter or by the
allottee respectively are defined in case of default by either of the

party. These Rules are extracted below :-

Rule 9.2(ii)

The Allottee shall have the option of terminating
the Agreement in which case the Promoter shall be
liable to refund the entire money paid by the Allottee
under any head whatsoever towards the purchase of the

apartment, along with interest at the rate equal to
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MCLR (Marginal Cost of Lending Rate) on home loan
of State Bank of India + 1% unless provided otherwise
under the Rules, within forty-five days of receiving the

termination notice:

Provided that where an Allottee does not intend
to withdraw from the Project or terminate the
Agreement, he shall be paid, by the Promoter, interest
at the rate prescribed in the Rules, for every month of
delay till the handing over of the possession of the
Apartment/Plot, which shall be paid by the Promoter to
the Allottee within forty-five days of it becoming due.

Rule 9.3

The Allottee shall be considered under a
condition of Default, on the occurrence of the following

events .

Rule 9.3(i)

In case the Allottee fails to make payments for
2(two) consecutive demands made by the Promoter as
per the Payment Plan annexed hereto, despite having
been issued notice in that regard the Allottee shall be
liable to pay interest to the promoter on the unpaid
amount at the rate equal to MCLR (Marginal Cost of
Lending Rate) on home loan of State Bank of India +
1% unless provided otherwise under the Rules. The

Promoter must not be in default to take this benefit.

On examination, we find that these Rules-2018 notified by U.P.
Government are in consonance with the definition of interest as
provided in Section 2(za) of the Act, in as much as that the interest
chargeable from the allottee by the promoter, in case of default in

payment as per demand, is equal to the rate of interest which the
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promoter is liable to pay to the allottee, in case of default/delayed

possession on the part of promoter.

We have come across various orders of the Regulatory
Authority wherein it had granted interest at the rate of MCLR+1% per
annum in case of delayed projects and had an occasion to examine the
issue of rate of interest at MCLR+1% awarded by the Regulatory
Authority in Appeal No. 295 of 2019 (U.P. Avas Vikas Parishad Vs.
Devesh Kumar Tiwari) decided on 20.02.2020 and held as under:--

“We feel that this imbalance is on account of the fact
that the buyer/allottee has much less bargaining power
as compared to the seller in the real estate market and
therefore the buyers/allottees have no choice but to sign
on such '"dotted line", '"one sided, wunfair and
unreasonable” terms and conditions/Agreements. We
are therefore of the view that the rate of MCLR +1% ,
as prescribed by the Government and as being ordered
by the Regulatory Authority, be payable from the date
of deposit of money in case the allottee wishes to
withdraw  from the project; and from the
specified/expected date of possession in case the
allottee wishes to stay in the project, would balance the
equities and are just and fair and will fall within the
term "interest at such rate as may be prescribed" as

used in Sections 12, 18 & 19......... ”

It is our considered view that drawing light from the Rules of
2018, and the fact that often and allottee/buyer has to supplement his
savings by taking loan at the MCLR percent interest (compound), the
simple rate of interest at MCLR+1 percent balances the equities and is
in line with the word and spirit of the Act and can be taken as “interest
at such rate as may be prescribed” as mentioned in Sections 12,18 and
19 of the Act, till the rate of interest for the purpose is notified by the

State Government.

The Hon’ble Supreme Court vide its judgments (i) Civil
Appeal No. 3182 of 2019 Kolkata West Industrial City Pvt. Ltd. Vs.
Devashish Ryudra, (ii) Civil Appeal No. 3207 & 3208 of 2019
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Marvel Omega Builders Pvt. Ltd. & others Vs. S. Wiharis Gokhale
& others, (iii) (2018)5 SCC 442 Fortune Infrastructure and another
Vs. Trevor D. Lima & others and (iv) (2007)6 SCC 711 Bangalore
Development Authority Vs. Syndicate Bank was pleased to observe
that it would be unreasonable to require the allottee to wait
indefinitely for possession of the unit and the allottee is entitled to

seek refund of the amount paid by him along with compensation.

On the basis of the aforesaid analysis, we are of the considered
view that the judgment and order dated 26.04.2019 passed by the
Regulatory Authority in complaint no. 320188636 (Kiran Tulsyan Vs.
Saviour Builders Pvt. Ltd.) is not sustainable in the eyes of law.
Accordingly, the same is hereby set aside and we allow the appeal

with the following directions:

(1)  The respondent is directed to pay the interest (@ MCLR+1% on
the amount of Rs. 30,48,042/- paid by the appellant from the
date of deposit till the refund of the same by the respondent.

(2) The respondent is further directed to comply this order within
45 days from the date of receipt of this order.

(3) The appellant is given liberty to approach the Real Estate
Regulatory Authority (U.P. RERA) for execution of this order
in case of non-compliance within the time frame fixed by this

Tribunal.

(4)  No order as to costs.

Dated:03.09.2021
Shakir/Tanveer (Rajiv Misra) (D.K. Arora)

This judgment was pronounced in open Court today through

video conferencing.

Dated:03.09.2021
Shakir/Tanveer (Rajiv Misra) (D.K. Arora)



