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1. Heard Sri Harish Pandey, learned counsel for the appellant.

2. This Tribunal vide order 21.01.2025 had directed to proceed ex-parte against

respondent promoter.

3. The appeal is directed against the judgement/order dated 08.12.2022, passed
by learned Regulatory Authority at Gautam Buddh Nagar, arising from
complaint No. 8201816412, whereby, the petition of the appellant allottee,
seeking execution of the judgement/order dated 10.04.2019, inter alia,
directing interest for delay in handing over possession came to be rejected on

the ground that the parties had entered into a settlement outside court.

4. The short question that arises for consideration is as to whether the right to
interest under proviso to Section 18 (1) of Real Estate (Regulation &
Development) Act, 2016 (for short Act 2016) can be settled by the promoter

through an agreement to the detriment of the allottee.

5. The appellant in 2013 came to be allotted a unit being Flat A-203 in the project
“AJPA Dronagiri”, situated at Ghaziabad, floated by the respondent. The sale
consideration of the unit was at Rs 62,14, 960/-. The project got delayed.
Neither possession was handed over, nor, the conveyance deed was executed.
Aggrieved, appellant was constrained to file a complaint seeking possession
and interest for delay of the project. Learned Regulatory Authority allowed
the complaint vide judgement/order 10.04.2019 and directed the respondent
promoter to handover possession of the unit along with interest at MRLC+1%
after obtaining Occupancy/Completion Certificates (OC/CC) from the
Competent Authority.



It is not being disputed by the learned counsel for the appellant that possession
of the unit came be to be handed over in September 2019 after a settlement
dated 29.09.2019 came to be executed infer-se parties. It is further submitted
that till date, neither OC/CC for the project has been received, nor the
conveyance deed has been executed. It is urged that had the settlement deed
as proposed and drafted by the respondent promoter, not been agreed to by
the appellant, the possession of the unit would not have been handed over. In
other words, it is submitted that promoter imposed the settlement upon the
appellant, making it a condition precedent for handing over possession of the

unit.
The appellant, inter-alia, seeks the following reliefs:

7.1. To set aside the impugned order dated 08.12.2022 dismissing the

execution petition.

7.2.  Seeking direction to the respondent promoter to comply the principal
order dated 10.04.2019 to the extent it grants interest for delayed

possession.

We have perused the settlement deed dated 29.09.2019 with the assistance of
learned counsel for the appellant. We are unable to find out from the
settlement deed, any provision with regard to settlement of delay interest,
awarded by the Regulatory Authority. On the contrary, clause 7 of the
agreement deed provides that both the parties agree to withdraw all the cases
and complaints, filed with the RERA or at any other court of law. Further,
agrees to restrain themselves (parties) of not filing any further cases in any
court of law in future. It further provides that, if any commitment not followed
by first party, the second party (allottee) can protect their interest by taking
appropriate legal action in future. In other words, the settlement provides that
second party (allottee) can take recourse to law in the event of breach of terms
of the agreement by the promoter. Learned counsel for the appellant submits
that most of the promises, made by the promoter, have not been fulfilled, in
particular, pertaining to the provision of amenities, club house and swimming
pool etc. In this backdrop, it is submitted that no settlement and agreement
pertaining to interest, provided under proviso 18 (1) of Act 2016, in a delayed
project, was arrived at between the parties. Alternatively, it is submitted that
there is no provision under Act 2016 which provides for settlement being

imposed by the promoter on the allottee in respect of a statutory right



9.

10.

conferred by the Legislature upon an allottee under proviso to Section 18 (1)
of Act 2016.

Proviso to Section 18 (1) of Act 2016 extracted:

“(1) Ifthe promoter fails to complete or is unable to give possession of an

apartment, plot or building,—

(a) in accordance with the terms of the agreement for sale or,
as the case may be, duly completed by the date specified

therein; or

(b) due to discontinuance of his business as a developer on
account of suspension or revocation of the registration under
this Act or for any other reason, he shall be liable on demand
to the allottees, in case the allottee wishes to withdraw from
the project, without prejudice to any other remedy available,
to return the amount received by him in respect of that
apartment, plot, building, as the case may be, with interest at
such rate as may be prescribed in this behalf including

compensation in the manner as provided under this Act:

Provided that where an allottee does not intend to withdraw
from the project, he shall be paid, by the promoter, interest for every
month of delay, till the handing over of the possession, at such rate

as may be prescribed.”

Proviso to Section 18 (1) of Act 2016, confers absolute right upon an allottee,
mandating that the allottee who does not intend to withdraw from the project,
shall be paid by the promoter interest for every month delay till handing over
of possession. The expression ‘shall’ makes the proviso to Section 18 (1)
mandatory. The promoter is bound to pay/ adjust delay interest amount from
the dues, in the event, the project is delayed without the asking of the allottee.
In a delayed project, an allottee desires to withdraw from the project, he has
to make a demand for delay interest on the deposit, whereas, an allottee who
continues in the project, he shall be paid interest by the promoter till the date
in handing over possession of the unit, thus, casting a mandatory duty on the
promoter to compute and pay the interest at the prescribed rate. The proviso

to Section 18 (1) is an exception to the main provision. Proviso is a clause in
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a statute by which a condition is introduced or a stipulation or condition. The
function of a proviso is to carve out an exception or exclusion to the main
provision which otherwise would have been in the main Section. As such, the
function of a proviso is to qualify something or to exclude, something from
what is provided in the enactment which, but for the proviso, would be within
the purview of the enactment. [Refer : S. Sundaram Pillai Vs. V.R.

Pattabiraman (1985) 1 SCC 591].

10.1. It, therefore, follows that an allottee who desires to withdraw from a
delayed project has to make a demand for refund, interest, including
compensation. But in cases where the allottee continues in the delayed
project, the proviso, mandates the promoter shall pay delay interest at
the prescribed rate. In the earlier case it is on demand and in the later
case it is mandatory duty cast on the promoter to pay interest without

the asking/demand of the allottee.

10.2. It is bounden obligation cast upon the promoter under (4) of Section 11
which mandates that the promoter shall be responsible for all
obligations, responsibilities and functions under the provisions of this
Act or the rules and regulations made thereunder, or to the allottees as
per the agreement for sale till the conveyance of all the apartments,
plots or buildings, as the case may be, to the allottees. The respondent
allottee is entitled to delay interest from the appellant promoter,

irrespective, of the nature of settlement/agreement.

Taking a case that the settlement would have diluted/obliterated the
liability/obligation of the promoter to pay with regard to delay interest. Then
even in such a situation, it was not open for the Executing Authority to have
out rightly rejected the application/petition seeking execution of the principal
order which, inter-alia, provided for delay interest. It was for the Regulatory
Authority to have examined on merits as to whether despite an agreement
inter-se parties, whether, noncompliance of the principal order, in so far as it

relates to grant of delay interest was executable or not.

In our opinion, the right of an allottee, conferred by the Legislature under
proviso to Section 18 (1) of Act 2016 can neither be curtailed by an agreement,
nor the interest awarded by Regulatory Authority for a delayed project, could

have been deprived by the promoter by imposing a settlement upon the allottee
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making it a condition precedent for handing over possession of the unit. The

conduct of the promoter would tantamount to unfair trade practice.

The settlement, in so far as is relates to delay interest, is not covered under
Sub Section (8) of Section 19 of Act 2016. The relevant provision of Sub
Sections (6), (7) and (8) of Section 19 of Act 2016, are extracted herein

below:-

“(6) Every allottee, who has entered into an agreement for sale to take
an apartment, plot or building as the case may be, under section 13,
shall be responsible to make necessary payments in the manner and
within the time as specified in the said agreement for sale and shall
pay at the proper time and place, the share of the registration
charges, municipal taxes, water and electricity charges,

maintenance charges, ground rent, and other charges, if any.

(7)  The allottee shall be liable to pay interest, at such rate as may be
prescribed, for any delay in payment towards any amount or

charges to be paid under sub-section (6).

(8)  The obligations of the allottee under sub-section (6) and the
liability towards interest under sub-section (7) may be reduced

when mutually agreed to between the promoter and such allottee.”

Section 19 of Act 2016 casts a duty upon the allottee to honour and make the
necessary payments to the promoter in terms of the agreement for sale (Sub
Section (6)). In the event the allottee defaults, he shall be liable to pay interest
for any delay (Sub Section (7)). The obligations of the allottee under Sub
Section (6) and the liability towards interest under Sub Section (7) may be
reduced when mutually agreed to between the promoter and the allottee. In
other words, the interest liable to be paid by the allottee on default of payment
to the promoter can be settled mutually by the promoter and the allottee.
There is no provision under the Act 2016, rules and regulations framed there
under that permits the promoter to settle the interest with the allottee which,
the promoter is liable to pay under proviso to Section 18 (1) of Act 2016. On
the contrary Section 40 of Act 2016 mandates recovery of interest as arrears
of land revenue. The order directing payment of interest in case of failure to
comply, the same shall be enforced, in such manner as may be prescribed (Sub
Section (2) read with Rule 24).



15.  Our attention has also been drawn to orders passed in similar facts of the same
project in execution proceedings, wherein, despite settlement, the Regulatory
Authority had directed for execution of the principal order and imposing
heavy penalty at Rs 14,96,240/- under Section 63 of Act 2016, for
noncompliance of principal order. In the present case, however, the
Regulatory Authority has passed a contradictory order which was not

permissible.

16.  Any other interpretation in so far as it relates to interest payable for a delayed
project under proviso to Section 18 (1), would not be in the interest of an
allottee for the reason that the promoter would impose a settlement upon the
allottee as a condition precedent for handing over possession, and or, would
delay the possession on one pretext or the other until the allottee succumbs to

the dictates of the promoter, which is not the mandate of the Legislature.
17.  The question is accordingly answered.

18. Having regard to the facts and circumstances of the case, the appeal is allowed

by passing the following orders:

(1)  Impugned order dated 08.10.2022, passed by the Regulatory Authority

in execution proceedings is set aside and quashed.
(1)  The execution proceedings is restored to its original file.

(i11)  Principal order dated 10.04.2019, in so far as it relates to grant of
interest, admissible to the appellant, shall be executed and brought to

its logical conclusion.

(iv) It will be open for the Regulatory Authority to proceed against
respondent for imposition of penalty under Chapter VIII of Act 2016.

(v)  No order as to costs.

(Devindar Singh Chaudhry) (Sanjai Khare) (Suneet Kumar)

Dated: 24.01.2025
MANSINGH



