THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 2

APPEAL-479/2021

ARUN KUMAR e Appellant
Versus
UPPAL CHADHA HI TECH DEVELOPERS PVT.LTD  .eeeeeeee Respondent
Counsel for Appellant Counsel for Respondent
ANUJ TANDON AMIT YADAV
BAL KISHOR VERMA

Hon’ble Mr. T.B. Singh, Judicial Member
Hon’ble Mr. K.K. Jain, Technical Member

Case called on.

Counsels Sri Anant Swaroop and Sri Anuj Tandon on behalf of appellant, and counsel Sri
Amit Yadav on behalf of respondent appeared.

Counsel for the appellant submitted that in complaint before the learned Regulatory
Authority the appellant has sought the relief praying that “respondent be directed to give
possession within 02 months and to pay 18% interest on deposited money Rs. 37,83,044/-
from the date of deposit”. Thereafter on hearing the complaint and reply against it the
learned Regulatory Authority vide its order dated 13.09.2019 observed as follows :- (i)
Respondent is directed to execute the sale deed of the flat in question in favour of the
appellant after obtaining OC/CC within 45 days from the date of order, if there is any due
upon the opposite party the same may be received from the complainant, (ii) The respondent
is directed to pay interest @ MCLR+1% p.a. to the complainant after prescribed period as
mentioned in agreement, the amount of interest shall be adjusted from the final payment
made to the complainant and if there is any excess amount the same shall be refunded to the
complainant, (ii1) If the opposite party (Ms. Uppal Chadha Hi Tech Developers Pvt. Ltd.)
fails to give physical possession of the flat in question to the complainant within 45 days
(from the date of order) then thereafter within 30 days after October, 2019 the complainant is
entitled to get the refund of entire deposited amount alongwith interest (@ MCLR+1% p.a.
@1v)........ (V)eeeeeee(V1).e (vil) The non compliance of order shall be punishable under
Section 63 as well under other relevant provisions of law. (viii) the order be uploaded on e-
Portal of U.P. RERA.....”

The counsel for the appellant submitted that after the prescribed period as determined by the
learned Regulatory Authority the appellant moved execution proceeding under Section 63 of
the Act because the respondent failed to comply with the order of the learned Regulatory
Authority, but in execution proceeding vide order dated 24.02.2021, the Chairman of the
learned Regulatory Authority observed that “...... originally the complainant had prayed for



possession of the flat in question therefore it would be proper to direct the complainant to
take possession of the flat in question after registry......”

Counsel for the appellant requested that the respondent gave the offer of possession after
prescribed period i.e. 31.10.2019 which is not legally permissible. He further submitted that
he is shocked after getting the order from the learned Regulatory Authority in execution
proceeding as learned Regulatory Authority has absolutely changed its own order passed in
complaint.

Rebutting the arguments of counsel for the appellant, counsel for the respondent submitted
that appellant originally had prayed for possession of the flat in question alongwith interest.
Learned Regulatory Authority in execution proceeding has passed the order in view of this
relief as prayed for in complaint. He further submitted that the respondent obtained the
OC/CC on 04.01.2020 and offer of possession was given on 29.01.2020, therefore the order
passed by the learned Regulatory Authority is in consonance with the provisions of the Act.
Apparently, it is obvious that learned Regulatory Authority vide order dated 13.09.2019 has
fixed period till 31.10.2019 for giving possession of the flat in question and to execute the
sale deed in favour of the appellant and this order was not challenged by the respondent
meaning thereby, the original order passed by the learned Regulatory Authority is final and
in pursuance of this order when appellant moved execution application under Section 63 of
the Act, the learned Regulatory Authority has changed its original order which bears no legal
backing. It is settled law that executing court cannot go behind the decree and this dictum
finds full support by several pronouncement as given by the Hon’ble Apex Court and
Hon’ble High Courts. Counsel for the respondent also admitted that executing court can
change its original order only in those cases where fraud has been played.

In view of the above, order dated 24.02.2021 passed by the learned Regulatory Authority is
devoid of any logic and is not sustainable in the eyes of law.

With these observations and to decide the case on merit the case is remanded back to the
learned Regulatory Authority to decide it afresh in the observations as given in the body of
the order.

Both the parties are directed to appear before the learned Regulatory Authority on
15.12.2022.

Let the file be consigned to the record room.

(K.K. Jain) (T.B. Singh)

Dated: 18.11.2022
PRADEEPKUMAR



