THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 1

APPEAL-583/2023

SHOMIT FINANCE LIMITED e Appellant
Versus

VIBHANSHU VISHESH e Respondent

Counsel for Appellant Counsel for Respondent

RISHABH RAJ

RISHABH RAJ

Hon’ble Mr. Justice Suneet Kumar, Chairman
Hon’ble Mr. Devindar Singh Chaudhry, Technical Member

1. Heard Sri Rishabh Raj, learned counsel for the appellant and Ms. Trilotma

Sharma, learned counsel for the respondent.

2. The appellant promoter by the instant appeal is raising challenge to the order
dated 24.03.2023 passed by the U.P.RERA, at Gautam Buddh Nagar, in
complaint bearing No. NCR/145/11/65392/2020, (Shomit Finance Ltd. Vs.
Vibhanshu Vishesh), wherein, direction came to be issued to refund the
amount deposited by the respondent allottee at Rs. 1,89,485/- alongwith

interest at MCLR+1%.

3. Learned counsel for the appellant submitted that initially the unit came to be
allotted to the respondent in, ‘Devika Gold Homz’ project, on 27.08.2015.
Subsequently, the unit which is subject matter of the appeal came to be

allotted in different project, namely, ‘Devika Skypers’. It is submitted that



respondent defaulted, the terms of the agreement, the unit came to be
terminated by the appellant vide communication dated 20.06.2016. It is
further, submitted that the appellant had specifically raised the issue and
disclosed in paragraph 6 of the written statement filed before, U.P.RERA,

that the unit allotted to the respondent came to be cancelled.

In the memo of appeal our attention has been drawn to paragraphs/grounds
Nos. 5.10, 5.15, 5.16, 5.19 and 5.20, wherein, it has been categorically
pleaded by the appellant that without deciding the validity and legality of the
cancellation order, U.P.RERA committed an error in granting the
consequential relief of refund. It is further, submitted that appellant has
refunded the amount paid by the respondent/allottee and in terms of clause
1.2 of the agreement, appellant promoter was entitled to forfeit 15 percent
towards earnest money. In this backdrop, it is urged that appellant is not

required to refund further amount to the respondent.

In rebuttal, learned counsel for the respondent submits that the cancellation
letter/order of the allotment of the unit made on 20.06.2016 was not placed
on record by the appellant, either before U.P.RERA or alongwith memo of

appeal, the document was uploaded for the first time on 19.05.2025. It is



further, urged that the document is a manufactured document, and/or, after

thought on the part of the appellant.

It is, further, submitted that respondent allottee was not at default and had
deposited the due installments in terms of the agreement. In this backdrop, it
is submitted that the cancellation of the unit; if any, was unjustified, the

respondent is entitled to refund of the deposited amount along with interest.

It is not in dispute that respondent had not raised challenge to the
cancellation order before, U.P.RERA, further, the issue was not considered
and decided; neither, challenged by the respondent allottee in terms of
Section 11(5) of Act, 2016. The relief granted by U.P. RERA being
consequential relief was depended on the legality and validity of the
cancellation order. In the event, cancellation order was not on record, before
U.P. RERA, then in that event it was within the competence of U.P.RERA to
have summoned the record/cancellation letter. The onus with regard to the
validity and legality of the cancellation order being in terms of the

agreement was upon the appellant promoter to prove.

In this backdrop, the only issue that arises for consideration is as to whether

U.P.RERA committed an error is granting relief to the respondent without



having adjudicated upon the legality and validity of the cancellation

letter/communication dated 20.06.2016.

0. Learned counsel for the respondent prays for and is granted ten days time to

address on the issue.

10.  List this appeal for orders/hearing on 18.08.2025.

(Devindar Singh Chaudhry) (Suneet Kumar)

Dated: 11.07.2025
RANJEETSINGH



