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THE U.P. REAL ESTATE APPELLATE TRIBUNAL 

AT 

LUCKNOW 

Bench 1 
Reserved Judgment 

 

APPEAL NO. 649/2022 
 

Sant Ram   Vs.        U.P. Avas Evam  Vikas Parishad.
           
 

    With 
 

APPEAL NO. 650/2022 
 

Radhika Sharma  Vs.                 U.P. Avas Evam  Vikas Parishad.           
 

    With 
 

APPEAL NO. 651/2022 
 

Vijay Kumar Sharma Vs.        U.P. Avas Evam  Vikas Parishad. 
 

------------- 

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman. 
Hon'ble Mr. Kamal Kant Jain, Technical Member. 

1. These appeals have been filed by the allottees (the 

“allottee/appellant”) under Section 44 of the Real Estate (Regulation 

and Development) Act, 2016 (“the Act”) challenging 3 different 

orders of same date i.e. 02.07.2022 passed by the Adjudicating 

Officer (A.O.), in three Complaints made by the complainant/allottee. 

The Adjudicating Officer has dismissed the complaints of the 

allottees.  

1.1 All the instant appeals have been filed by Shri Rishindra Vikram 

Singh, learned counsel for the appellant/allottee. Since the issues 

involved in all the 3 appeals are similar in nature, therefore all the 

appeals were heard together and are being disposed of through a 

composite order. 
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2. The brief facts of these cases have been tabulated below for the sake 

of convenience.   

Appeal No. Brief order of the Adjudicating 
Officer 

Date of 
online 
complaint  

Relief sought in the 
complaint 

Complaint No. 

Appeal No. 
649/2022 

Complaint was dismissed observing 
that the OC/CC of the project has been 
obtained by the promoter and 
possession has been already delivered. 
 

04.02.2022 Compensation for delay 
and for not delivering the 
unit due to dispute 
between the farmers and 
respondent. 

Complaint No. 
ADJ/NCR169/
02/89432/2022 
Appeal No. 
650/2022 

Complaint was dismissed observing 
that the OC/CC of the project has been 
obtained by the promoter and 
possession has been already delivered. 
 

08.02.2022 Compensation for delay 
and for not delivering the 
unit due to dispute 
between the farmers and 
respondent. 

Complaint No. 
ADJ/NCR169/
02/89628/2022 
Appeal No. 
651/2022 

Complaint was dismissed observing 
that the OC/CC of the project has been 
obtained by the promoter and 
possession has been already delivered. 

19.02.2022 Compensation for delay 
and for not delivering the 
unit due to dispute 
between the farmers and 
respondent. 

Complaint No. 
ADJ/NCR169/
02/90120/2022 

 

3. For the sake of convenience, we take Appeal No. 649/2022 (Sant 

Ram Vs. U.P. Avas Evam Vikas Parishad) as the leading case. 

4. The submission of learned counsel for the appellant is that the 

respondent/promoter floated a residential scheme for the allotment of 

plot in Jagriti Vihar Yojna Sankhya-11, Meerut, Sector-3 & Sector-5. 

The appellant applied for allotment of 45/75 type unit under the 

aforesaid scheme with payment of Rs. 62,000/- on 26.12.2018 and 

was successful in the draw made by the respondent. After that the 

appellant was allotted 45/75 type semi furnished unit no. 5/199 vide 

allotment letter dated 26.03.2021. The total sale consideration of the 

unit was Rs. 37,44,676/-, which was duly paid by the appellant well 

within the time prescribed by the respondent. The agreement to sale 

was executed on 30.06.2021 in favour of the appellant, whereas the 

registry of the plot was executed on 02.01.2022, but the physical 

possession has not been handed over yet. As per Clause 9.1 of the 

brochure, the plot was supposed to be delivered within 6 months 

from the date of allotment i.e. till. 25.09.2021. 

4.1 The learned counsel for the appellant submitted that the respondent 

had pressurized the appellant to take possession only on papers but at 



3 
 

the project site there were disputes with farmers and the basic 

facilities like electricity, water supply, and infrastructure was also 

incomplete. Looking into the situation of ongoing dispute with 

farmers, the officials of the respondent sought protection from the 

PAC and SSP, Meerut, which is the proof that the site was not overall 

free to be sold. 

4.2 The appellant made various representations before the respondent, 

but even after various representations, meetings and discussions with 

the respondent, the appellant failed to get possession. Further, the 

appellant came to know that in some other matters, UP RERA has 

imposed penalty upon the promoter.  

4.3 Thereafter, the appellant filed complaint before the Adjudicating 

Officer seeking compensation on the ground that the respondent did 

not disclose the fact of land dispute with farmers and kept the allottee 

in dark. Due to land dispute with farmers, the delay occurred, so the 

appellant had also sought compensation for delay in handing over of 

possession. 

4.4 Learned counsel for the appellant submitted that due to default of the 

respondent, the appellant was forced to stay in a rented 

accommodation on the payment of monthly rent @ 7000/- p.m. from 

01.01.2022.  

5. The appellant/promoter has taken several grounds, which are being 

reproduced as follows:- 

A. Because admittedly the respondent filed to complete the 

construction within the stipulated time in accordance with the 

terms and conditions of the Brochure. 

B. Because the respondent failed to fulfil the obligations as 

promoter in accordance with the RERA Act, 2016. 

C. Because while passing the impugned order, the Ld. Adjudicating 

Officer did not took into consideration the reliefs claimed by the 
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Appellant and did not considered the complete factors to decide 

the compensation as per Section 72 of the Act, 2016. 

D. Because the impugned order dated 02.07.2022 has been passed 

without considering the provisions contained in Act, 2016. 

E. Because the Ld. Adjudicating Officer did not took into 

consideration the terms & conditions stated in brochure. 

agreement executed between by the parties. That it is further a 

stated that the reasoning and the observation of the Ld. 

Adjudicating Officer in the impugned order dated 02.07.2022 

was passed in a hurried and cryptic manner. 

F. Because the impugned order dated 02.07.2022 being a non 

speaking and unreasoned is ought to be revised on this ground 

alone. 

6. The appellant has prayed for revision and modification in the order 

dated 02.07.2022 as follows:- 

i. Direct the respondent to provide delay compensation on the 

deposited amount from the due date of possession till the date 

of actual possession @ SBI MCLR+ 1%. 

ii. Direct the Respondent to provide compensation of Rs. 

5,00,000/- (Rupees Five Lakhs) on account of incorrect/false 

information. 

iii. Direct the respondent to provide compensation of Rs. 

2,00,000/- (Rupees Two Lakhs) on account of disputed land. 

iv. Direct the respondent to provide the compensation of Rs. 

5,00,000/- (Rupees Five Lakhs) on account of failure to 

discharge duties as per rule/acts/regulations/brochure and 

agreement for sale. 

v. Direct the Respondent to provide Compensation Amount of Rs. 

2,00,000/- (Rupees Two Lakhs) for mental agony & financial 

losses due to non-delivery of possession of unit within 

stipulated time. 
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vi. Direct the respondent to provide rental compensation of Rs. 

7000/- (Rupees Nine Thousands) from 01.01.2020 till date. 

vii. Cost of litigation Rs. 50,000/- (Rupees Fifty Thousand only).” 

7. The respondents filed its objections to the grounds of appeal and 

submitted that after deposition of the cost of the house free hold sale 

deed had been executed on 30.06.2021 in favour of the appellant and 

the physical possession had also been given on 20.07.2021. Even the 

completion certificate had been issued on 23.12.2020 which had been 

approved by the Superintending Engineer on 02.01.2021. It is further 

submitted that there is no subject matter of the dispute between the 

appellant and farmers. Only in order to make unlawful gain the 

appellant filed the said complaint for compensation without 

supporting any documents regarding actual losses suffered by the 

appellant and after considering all the material facts, the learned 

Adjudicating Officer passed the order dated 02.07.2022, which is 

perfectly just and legal and sustainable in the eyes of law. It is further 

submitted that the appellant admitted the fact that the possession of 

the flat was to be given up to 26.09.2021, whereas the appellant had 

already taken the possession of the house on 20.07.2021 as such there 

is no delay in handing over the possession. 

8. The appellant filed reply to the objections of the respondent denying 

the averments made by the respondent and reiterating the averments 

made by the appellant in the memo of appeal.  The appellant further 

submitted that the unit of appellant is affected by the farmer issue and 

the appellant is not staying in his own flat, failing which he is 

compelled to live in a rented accommodation. Learned counsel for 

the appellant further submitted that there can be no question of taking 

symbolical possession from the respondent in the sense understood 

by judicial decisions under the Code of Civil Procedure. In the 

present case, the appellant is deprived off its right of peaceful and 

encumbrance free possession in terms of the brochure. Learned 

counsel for the appellant submitted that the appellant on the present 

day has been left empty handed at both ends. Neither the appellant is 
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getting the peaceful possession of the flat for which he has been 

servicing the aforesaid loan and nor he has any relief from the bank 

in terms of payment of EMI and further prayed for allow the appeal. 

9. Heard Shri Rishindra Vikram Singh, learned counsel for the appellant 

and Shri N.N. Pandey, learned counsel for the respondent in other 

two appeals. 

9.1 On being asked that which provisions of the Act and Rules have not 

been taken into consideration by the Adjudicating Officer while 

deciding the complaint of the appellant, learned counsel for the 

appellant submitted that provisions of Section 18 readwith Sections 

71 & 72 have not been looked into by the Adjudicating Officer. 

9.2 Shri N.N. Pandey, learned counsel for the respondent submitted that 

in accordance with the terms of brochure, the possession was to be 

given within 18 months. He further submitted that final demand was 

raised by the respondent vide letter dated 27.02.2021, while 

conveyance deed was executed on 30.06.2021 and physical 

possession was given on 20.07.2021, whereas completion certificate 

was issued on 02.01.2021. He further submitted that in the prayer 

clause of the complaint and in the instant appeal there is variation 

which is not permissible. He also submitted that in support of the 

claim of compensation, no documentary evidence with respect to 

losses suffered has been placed by the appellant. 

9.3 Learned counsel for the appellant submitted that peaceful possession 

of the unit was not provided and in pursuance to the losses suffered 

by the appellant, the appellant submitted that Annexure No. 20 was 

placed before the Adjudicating Officer, which is a rent agreement. 

9.4 Learned counsel for the respondent submitted that rent agreement is 

not notarized and both these documents were not placed before the 

Adjudicating Officer by the appellant as will be evident from the 

online complaint. 

9.5 Shri N. N. Pandey, learned counsel for the respondent placed reliance 

on the judgment of Hon'ble Allahabad High Court passed in Writ A 

No. 17838 of 2019 (Pooran Chand (Since deceased) and 6 others 

Vs. The learned Additional District Judge, Court No. 14, Agra and 
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another) and submitted that no evidence can be place during the 

appellate proceedings without seeking permission and giving 

explanation that what was the impediment for not placing the said 

document before the lower court/authority. 

9.6 The learned counsel for the respondent submitted that the complaint 

was filed for compensation for delay before the Adjudicating Officer, 

which is not in his jurisdiction. Taking into consideration the 

submissions of learned counsel for the appellant and learned counsel 

for the respondent as well as challenge to the impugned order, we 

frame the following questions:- 

(1) Whether under the scheme of Act 2016 and Rules 2016 (a) any 

mechanism has been provided for determination of the interest 

for or compensation for delay in handing over possession of 

the apartment/plot to the allottee (b) and/or refund with interest 

including compensation, if allottee does not want to 

continue/wish to withdraw from the project (c) compensation 

for violation of the provisions of Act & Rules, 2016  and 

Regulations framed thereunder as well as terms and conditions 

of the agreement? 

(2) Whether after taking possession, the complaint of the appellant 

for compensation on account of delay in possession was 

maintainable before the Adjudicating Officer? 

10.  Issue No. (1) is, whether under the scheme of Act 2016 and Rules 

2016 (a) any mechanism has been provided for determination of the 

interest for or compensation for delay in handing over possession of 

the apartment/plot to the allottee (b) and/or refund with interest 

including compensation, if allottee does not want to continue/wish to 

withdraw from the project (c) compensation for violation of the 

provisions of Act & Rules, 2016  and Regulations framed thereunder 

as well as terms and conditions of the agreement. 

10.1 The Real Estate (Regulation & Development) Act, 2016  has been 

enacted to establish the real estate regulatory authority for regulation 
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and promotion of the real estate sector and to ensure sale of plot, 

apartment or building, as the case may be, or sale of real estate project, 

in an efficient and transparent manner and to protect the interest of 

consumers in the real estate sector and to establish an adjudicating 

mechanism for speedy dispute redressal and also to establish the 

Appellate Tribunal to hear appeals from the decisions, directions or 

orders of the real estate regulatory authority and the adjudicating 

officer and for matters connected therewith or incidental thereto. The 

Real Estate (Regulation & Development) Act, 2016 delineates 

functions and duties of promoter in chapter 3 and rights and duties of 

allottees in chapter 4. The Real Estate Regulatory Authority has been 

assigned functions and has been given powers as detailed out in 

chapter 5. 

10.2 The Real Estate (Regulation & Development) Act, 2016 is not only 

curative but also preventive. The powers, roles, domain and 

jurisdiction of the authority as well as adjudicating officer have been 

clearly defined and demarcated by this legislation. The interpretation 

of the law has to be done keeping in view the whole scheme, aim and 

object of the Act and not in isolation. The legislation in its own 

wisdom has used the word “authority” as well as “adjudicating 

officer” wherever it is required. Furthermore, the legislation has 

clearly, intentionally and suitably used the word penalty or interest in 

case of authority and compensation or interest in case of adjudicating 

officer. 

10.3 The purposes for filing complaints before authority or to the 

adjudicating officer are different.  

(a) The purpose of filing complaints before authority is to seek 

compliance of obligations cast upon promoter, real estate agent 

or allottee, getting directions issued by the authority for 

compliance of provisions of the Act, the rules and regulations 

thereunder, for initiating penal proceeding against the defaulters. 

(b) whereas purpose of initiating proceedings before the 

adjudicating officer is to seek compensation in case of violations 

of provisions of the Act, Rules, Regulations & terms and 
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conditions of the agreement. Hence depending on the purpose of 

complaint it is filed either before the authority or before the 

adjudicating officer. 

10.4 The provisions of compensation are provided in sections 12, 14, 18 

and section 19. The domain of adjudicating officer is restricted to 

adjudging of compensation only in the matters which are covered 

under these sections. 

10.5 The U.P. Real Estate (Regulation and Developments) Rules, 2016, 

lays down the procedure for filing of complaint with the authority 

under Rule 33 and Rule 34 lays down the procedure for filing the 

complaint with the adjudicating officer.  

10.6 The bare perusal of section 12, 14, 18 and section 19 one will get the 

picture that some of the provisions of these sections provide for 

compensation and in case of failure of the promoter to comply 

specified obligations, such as section 12, 14(3), 18(1), 18(2), 18(3) 

and section 19(4) then these matters come within the domain of 

exercising the power by the adjudicating officer but limited to 

adjudging compensation. 

10.7 Section 18(1) provides some specific obligations of the promoter 

alongwith compensation. Similarly, Section 19(4) provides for 

certain rights of the allottee and in case of violation of the right by 

the promoter, the allottee shall be entitled to claim refund of amount 

paid alongwith interest at the prescribed rates alongwith 

compensation. As far as adjudging of compensation is concerned, it 

is squarely within the power of the adjudicating officer. 

10.8 The powers such as power to register projects, power to register real 

estate agents, power to issue directions for compliance of obligations, 

power to impose penalty in case of any violation or contravention of 

the provisions of this Act or the rules or regulations made thereunder 

against any promoter, allottee or real estate agent as the case may be 

is with the authority. 
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As far as compliance of obligations by the promoter or real estate 

agent or allottee is concerned it is the function of the authority and 

not of the adjudicating officer. In case the obligation by the promoter, 

real estate agent or allottee is not complied with by any of them, it is 

violation of the provision of the Act providing that particular 

obligation and a complaint may be filed under section 31 by any 

aggrieved person seeking order under section 37 from the authority to 

ensure compliance of obligation by the defaulter, being the function 

of the authority under section 34(f).  

Section 34(f) provides specific functions of the authority as under:- 

  34.    Functions of Authority.__ 

 “The function of the authority shall include 
……. 
 (f) to ensure compliance of the obligations cast upon the Promoters, the 
allottees and the real estate agents under this Act and the rules and 
regulations made thereunder 
 ……..” 

   
The obligation cast upon the promoters, the allottee and the real 

estate agents has been given in various provision of the Act, the rules 

and regulations. It is the function of the authority to ensure 

compliance of the obligations including the obligations of the 

promoter mentioned in sections 12, 14, 18 and section 19.   

10.9 In case of non-compliance of obligations by the promoter as given in 

section 14(1) and 14(2) if the allottee has suffered some loss or injury 

and intends to file compensation application he may do so and file 

such application for compensation with the adjudicating officer who 

is the sole authority under the Act to adjudge compensation. 

Although sections 14(1) and 14(2) do not provide for any kind of 

compensation specifically, but once the provisions are read with 

Section 18(3) it may initiate compensation proceedings. The power 

under section 18(3) to decide compensation is provided as under: 

18. Return of amount and compensation.— 
 
“(3) If the promoter fails to discharge any other obligations 
imposed on him under this Act or the rules or regulations made 
thereunder or in accordance with the terms and conditions of the 
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agreement for sale, he shall be liable to pay such compensation to 
the allottees, in the manner as provided under this Act.” 

 

This power to adjudge compensation given to the adjudicating officer 

in section 18(3) is general in nature which covers all the obligations 

cast upon the promoter throughout the Act and not only limited to 

sections 12, 14, 18 and section 19 i.e. in case a promoter fails to 

discharge any other obligation imposed on him under this Act or the 

rules or regulations thereunder or even in accordance with the 

agreement for sale he shall be liable to pay such compensation to the 

allottee in the manner as provided under the Act. 

10.10 The general power given in section 18(3) by implication crystallizes 

that the separate domain of power is to be exercised by the authority 

and the adjudicating officer. Accordingly, the role of the authority 

extends to any other matter as provided under the Act except the 

power to adjudge compensation. 

10.11 Now if we deeply examine section 18 as a whole, the following are 

the express provisions for providing compensation to an Allottee 

under section 18:- 

A. Where the Allottee wishes to withdraw from the project, 

without prejudice to any other remedy available, on demand he 

shall be liable to return the amount received by him in respect 

of that apartment, plot, building, as the case may be, with 

interest at such rate as may be   prescribed   in   this   behalf 

including compensation in the manner as provided under this 

Act. 

B. The promoter shall compensate the allottees in case of any loss 

caused to him due to defective title of the land, on which the 

project is being developed or has been developed, in the 

manner as provided under the Act. 

C. If the promoter fails to discharge any other obligations 

imposed on him under this Act or the rules or regulations 

made there under or in accordance with the terms and 
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conditions of the agreement for sale, he shall be liable to pay 

such compensation to the allottees, in the manner as provided 

under this Act. 

10.12 As per the provisions of Section 18, compensation can be sought by 

an Allottee in case of defective title of the land, and also if the   

promoter fails to discharge any other obligations imposed on him 

under this Act or   the   rules   or   regulations   made   there   under    

or    in    accordance    with    the terms and conditions of the 

agreement for sale. 

10.13 The word “Any Other” signifies beside these, meaning thereby that 

apart from the delay in possession, any other breach of the terms & 

conditions of the Agreement to sell or breach of the obligations 

imposed on him by the provisions of the Act or Rules shall also be 

liable to compensate the Allottee. 

10.14 If we critically analyze the section, we will find that the word 

‘compensation’ has been used in every sub-section covering almost 

all the scenario except the word compensation has not been used in 

the case where Allottee decides to stay in the project even due to 

delay in handing over of the possession and he shall be paid, by the 

promoter, interest for every month of delay, till the handing over of 

the possession, at such rate as may be prescribed only.  

10.15 The intention of the legislature was to provide Compensation only 

to those Allottees who exit the project and also regarding defective 

title and breach of agreement to sale and obligations imposed on, by 

the Act and Rules, but not to those who wishes to stay in the 

project, for them beside the other provision of compensation in term 

of defective title and breach of agreement to sale as well as 

obligations imposed on by the Act and Rules is applicable, but in 

case of delay in handing over of possession ,the Allottee is entitled 

for only INTEREST at a prescribed rate and not “compensation“ as 

the Suffix “including compensation” has not been provided by the 

Act. 
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10.16 Thus the intention of the legislature was clear in providing the 

compensation of delay to only those who exit the project and not to 

those who wishes to stay in the project and apparently while 

enacting the proviso to Section 18(1), the legislature had in mind the 

findings of the Hon’ble Supreme Court in Chief Administrator 

Huda Vs. Shakuntala Devi, wherein the Hon’ble Supreme Court 

has opined that in case of delayed possession the appreciated value 

of the property is also to be taken as a factor of compensation while 

reducing the quantum of compensation awarded by the national 

commission. 

 Further section 18(1) empowers an allottee to choose or to exercise 

one of the two options mentioned therein i.e. an allottee either can 

withdraw from the project or continue with the project. In case of 

failure of the promoter to complete or give possession as per 

agreement for sale and for both the eventualities specific obligations 

have been cast on the promoter.   

10.17 On analysis of the provision of Section 71, it is clear that the purpose 

of appointing adjudicating officer by the authority is to adjudge 

compensation under sections 12, 14, 18 and section 19. 

Sub-sections (2) and (3) of section 71 of the Act lay down the 

procedure to be followed for exercising the power to adjudicate, and 

section 72 lays down the factors to be taken into account by the 

adjudicating officer for adjudging the quantum of compensation or 

interest. 

10.18 Section 71(3) gives jurisdiction to the adjudicating officer for holding 

inquiry for his satisfaction that the person has failed to comply with 

the provisions of any of the sections 12, 14, 18 and 19. Section 71 (3) 

reads as under:- 

 71.  Power to adjudicate.— 
 …………… 
 …………… 
“(3) While holding an inquiry the adjudicating officer 
shall have power to summon and enforce the 
attendance of any person acquainted with the facts 
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and circumstances of the case to give evidence or to 
produce any document which in the opinion of the 
adjudicating officer, may be useful for or relevant to 
the subject-matter of the inquiry and if, on such 
inquiry, he is satisfied that the person has failed to 
comply with the provisions of any of the sections 
specified in sub-section (1), he may direct to pay such 
compensation or interest, as the case any be, as he 
thinks fit in accordance with the provisions of any of 
those sections.” 

The purpose of holding inquiry by the adjudicating officer is to 

satisfy that the person has failed to comply with the provisions of any 

of these sections referred above providing for compensation. 

Accordingly, he will decide compensation keeping in view the 

factors to be taken into account as provided in Section 72. The 

adjudicating officer has been given powers for adjudging 

compensation. He has not been given any other specific power under 

the Act where other remedies are also available to the allottee in case 

the promoter has failed to comply with the provision of any of 

sections 12, 14, 18 and section 19. 

10.19 Section 72 further provides guidance to the adjudicating officer as 

what factors are to be taken into account by the adjudicating officer 

for adjudging the quantum of compensation under section 71. Section 

72 reads as under:- 

72. Factors to be taken into account by the adjudicating 
officer.— 
 
“While adjudging the quantum of compensation or interest, 
as the case may be, under section 71, the adjudicating 
officer shall have due regard to the following factors, 
namely:- 

(a) the amount of disproportionate gain or unfair advantage, 
wherever quantifiable, made as a result of the default; 

(b) the amount of loss caused as a result of the default; 
(c) the repetitive nature of the default; 
(d) such other factors which the adjudicating officer considers 

necessary to the case in furtherance of justice.” 

10.20 Thus we may concluded from the above is that if a complainant is 

successful in his/her/its claim for compensation under sections 12, 

14, 18 or section 19 of the Act, the adjudicating officer would 
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adjudge the compensation to be paid by the promoter to the 

aggrieved person. However, despite being under an obligation to pay 

the compensation quantified by the adjudicating officer, the promoter 

fails to pay the compensation, in such a situation, the authority would 

have the jurisdiction to impose penalty and interest on the promoter 

because failure of the promoter to pay compensation would constitute 

contravention of sections 12, 14, 18 or 19 of the Act read with 

sections 71 and 72. This consequence would flow despite the fact that 

the compensation can be recovered from the promoter under section 

40(1) of the Act read with rule 24 of the rules and paid to the 

complainant. 

10.21 As the purpose of inquiry by the adjudicating officer is to satisfy that 

the person has violated or contravened any of the provisions of 

sections 12, 14, 18 and section 19 and then only he will proceed to 

adjudge compensation. For other remedies or relief, the action is to 

be taken by the authority. The purpose of inquiry by the authority is 

again to see whether the person has failed to comply with the 

provisions of any of the sections in the Real Estate (Regulation and 

Development) Act, 2016 including sections 12, 14, 18 or 19, and 

contravened the provisions of the Act, the rules and regulations made 

thereunder and then it shall proceed to pass such orders including 

imposition of penalty in accordance with the provisions of the Act or 

rules and regulations thereunder. Hence the power to hear the 

complaints for violation or contravention of sections 12, 14, 18 or 

19 rests with the both the adjudicating officer as well as the 

authority, but outcome in both the cases is different. In case of 

complaint before the adjudicating officer regarding 

violation/contravention of the provision of the Act, outcome is 

compensation or interest to the allottee and in case of complaint 

before the authority it is either penalty and/or compliance of 

obligation etc. but not compensation. 

10.22 The adjudicating officer after conducting inquiry regarding failure to 

comply with the provisions of any of these sections 12, 14, 18 or 19 
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may direct to pay such compensation or interest as he thinks fit. He 

may refer his inquiry report regarding his satisfaction that 

contravention of provision of the Act has taken place, to the authority 

for other remedies available to the promoter, allottee and real estate 

agent under the Real Estate (Regulation and Development) Act, 

2016, for exercising of power by the authority in respect of imposing 

penalty. 

10.23 If the inquiry is conducted on the basis of complaint or suo-motu by 

the authority and it comes to the conclusion that violation or 

contravention of any of the provision of the Real Estate (Regulation 

and Development) Act, 2016, the rules or regulations thereunder has 

occurred including any of the sections 12, 14, 18 or 19 the authority 

may order for compliance of obligations as provided in the Real 

Estate (Regulation and Development) Act, 2016 and may also take 

other action of imposing penalty. The authority does not have the 

power to decide compensation in case a person has failed to comply 

with the provisions of sections 12, 14, 18 or 19, then the complaint 

has a right to approach the adjudicating officer for adjudging 

compensation and the directions to pay such compensation or interest 

as think fit by the adjudicating officer.  

10.24 The Act nowhere puts any bar on conduct of inquiry by the authority 

for violation of any of sections 12, 14, 18 or 19. The jurisdiction of 

the adjudicating officer is to adjudge compensation to be paid for 

which he can hold his own inquiry regarding person’s failure to 

comply with any of the provisions of sections 12, 14, 18 or 19 and 

further proceeding to adjudge the compensation. In case the 

complaint is filed regarding violation of any of the provisions of the 

Real Estate (Regulation and Development) Act, 2016 and certain 

relief but NOT the compensation has been sought from the authority 

along with penal action then the authority has powers to hold an 

inquiry into such matter including non-compliance of sections 12, 14, 

18 or 19 and the applicant shall be at liberty to go to the adjudicating 

officer and make an application for compensation in addition. In case 
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the complaint has been made regarding violation of provisions of 

sections 12, 14, 18 or 19 and allottee has sought both relief, penal 

action and compensation then the authority may refer the complaint 

to the adjudicating officer both for ascertaining whether the person 

has failed to comply with the provisions of any of these sections and 

also to adjudge compensation to be paid. Based on the report of the 

adjudicating officer regarding failure of the person to comply with 

the provisions of any of these sections, the authority may order the 

relief/remedy as provided in the Real Estate (Regulation and 

Development) Act, 2016 along with penal action. The language of 

Section 34(f) is very clear that the function of the authority shall 

include ensuring compliance of the obligations cast upon the 

promoters, the allottees and the real estate agents under this Act and 

the rules and regulations made thereunder. 

The attention can be drawn to Section 38 of the Real Estate 

(Regulation and Development) Act, 2016 regarding powers of the 

authority. Section 38(1) is reproduced as under : 

 38. Powers of Authority.— 
 
“(1) The Authority shall have powers to impose penalty or interest, in 
regard to any contravention of obligations cast upon the promoters, 
the allottees and the real estate agents, under this Act or the rules and 
the regulations made thereunder.” 

From the above it is clear that the authority has powers to impose 

penalty or interest in regard to any contravention of obligation cast 

upon the promoter or allottee or real estate agent. This power is about 

the whole Act without any exclusion of sections 12, 14, 18 or 19. So, 

in case of contravention of obligations cast upon the promoters in 

these sections also the authority has the power to impose penalty or 

interest. This power to impose penalty has not been given anywhere 

to the adjudicating officer in the Act. Adjudicating officer is 

appointed for the sole purpose of adjudging compensation and for 

satisfying himself regarding failure of person to comply with the 

provisions of sections 12, 14, 18 or 19 of the Act so that he may 

direct the promoter to pay such compensation or interest as he thinks 

fit. It is to be noted that compensation proceedings can be brought 
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against promoters not against allottee or real estate agent, whereas 

penalty proceedings can be initiated against promoter, real estate 

agent and allottee. Similarly, directions to comply with provisions of 

the Act and to comply obligation by promoters, allottees and real 

estate agent may be issued by authority but not by adjudicating 

officer. 

If any application is before the adjudicating officer for compensation, 

in some of the sections specific provisions for compensation have 

been made as in sections 12, 14(3), 18(1), 18(2) and 18(3) read with 

19(4). In section 12, the penalty proceedings are in the eventuality of 

sustaining any loss or damage by reason of any incorrect, false 

statement etc. In section 14(3) again, compensation shall be payable 

in the event of promoter’s failure to rectify defects. In section 18(1), 

compensation shall be payable in case of failure of the promoter to 

give possession by the due date specified in agreement for sale. 

Section 18(2) provides compensation to the allottee in case of any 

loss caused to him due to defective title of the land. Section 18(3) is 

general in nature which provides for compensation to the allottee in 

case of failure of promoter to discharge any other obligations 

imposed on him under this Act or the rules or regulations made 

thereunder or in accordance with the terms and conditions of the 

agreement for sale. 

The allottee may make an application for compensation in case of 

failure of the promoter to meet the obligations cast on him. This 

compensation is for the loss caused as a result of default, amount of 

disproportionate gain or unfair advantage as a result of default, nature 

of default etc. 

Sections 12, 14, 18 or 19 provide both for certain specified 

obligations cast on promoters and also compensation provisions in 

case of failure of promoters to meet with the obligations. 

Compensation provision has been made in sections 12, 14, 18 or 19 

in addition to other remedy available to the allottee such as return of 

amount received by the promoter on demand and interest at the 
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prescribed rate. Similarly, interest at the prescribed rate is to be paid 

for every month of delay till the handing over of the possession. 

10.25 For the sake of convenience and in order to appreciate the action to 

be taken in case of violation of the provisions of Sections 12, 14, 18 

and 19 and competent/jurisdiction to take action by the Regulatory 

Authorities/Adjudicating Officer, we deem it proper to draw 

chart/table as under:- 

SECTION/ SUB-SECTION ACTION ON VIOLATION JURISDICT
ION 

12. Obligations of promoter regarding 
veracity of the advertisement or 
prospectus. 

   

Where any person makes an advance or a 
deposit on the basis of the information 
contained in the notice advertisement or 
prospectus, or on the basis of any model 
apartment, plot or building, as the case may 
be, and sustains any loss or damage by 
reason of any incorrect, false statement 
included therein, he shall be compensated 
by the promoter in the manner as provided 
under this Act: 

a. If any person/allottee sustains any loss 
or damage by reason of any incorrect, 
false statement made in the 
advertisement/brochure, etc. he shall 
be compensated by the promoter.  

Adjudicating 
Officer. 

Provided that if the person affected by 
such incorrect, false statement contained in 
the notice, advertisement or prospectus, or 
the model apartment, plot or building, as 
the case may be, intends to withdraw from 
the proposed project, he shall be returned 
his entire investment along with interest 
at such rate as may be prescribed and 
the compensation in the manner 
provided under this Act. 

a. If the person affected by such 
incorrect, false statement intends to 
withdraw from the proposed project, 
he shall be returned his entire 
investment along with interest at such 
rate as may be prescribed. As far as 
return of entire investment and interest 
at such rate as prescribed is concerned 
nothing is to be adjudged. It is a plain 
and simple relief available to allottee 
and promoter is obligated to return 
the investment alongwith interest as 
prescribed and Authority is well 
within its power under section 34(f) 
to ensure compliance of the 
obligations cast upon the Promoter. 

Authority  
 

 b. The person shall be compensated in 
the manner provided under this Act. If 
a person makes an application for 
compensation it shall be decided by 
the adjudicating officer. 

Adjudicating 
Officer 
  
 

14. Adherence to sanctioned plans and 
project specifications by the promoter. 

   

(1) The proposed project shall be developed 
and completed by the promoter in 
accordance with the sanctioned plans, 
layout plans and specifications as approved 
by the competent authorities. 

a. 
 
 
 
 
 
 

An allottee can file a complaint with 
the Authority in case the promoter 
violates the provisions of sub-section 
(1). The Authority can issue directions 
to the promoter under section 37 read 
with section 34 (f) to adhere to the 
sanctioned plans and 
specifications. The Authority can 
impose penalty under section 61 and/or 
section 63 if the promoter does not 
comply with the directions of the 

Authority 
 
 
 
 
 
 
 
 



20 
 

Authority. 
(2) Notwithstanding anything contained in 
any law, contract or agreement, after the 
sanctioned plans, layout plans and 
specifications and the nature of the fixtures, 
fittings, amenities and common areas, of 
the apartment, plot or building, as the case 
may be, as approved by the competent 
authority, are disclosed or furnished to the 
person who agree to take one or more of the 
said apartment, plot or building, as the case 
may be, the promoter shall not make…. 
 
 
 
 
 
 
 
 
 
 
 
 
(i) any additions and alterations in the 
sanctioned plans, layout plans and 
specifications and the nature of fixtures, 
fittings and amenities described therein in 
respect of the apartment, plot or building, as 
the case may be, which are agreed to be 
taken, without the previous consent of that 
person: 
 
Provided that the promoter may make such 
minor additions or alterations as may be 
required by the allottee, or such minor 
changes or alterations as may be necessary 
due to architectural and structural reasons 
duly recommended and verified by an 
authorised Architect or Engineer after 
proper declaration and intimation to the 
allottee. 
Explanation-For the purpose of this clause, 
"minor additions or alterations" excludes 
structural change including an addition to 
the area or change in height, or the removal 
of part of a building, or any change to the 
structure, such as the construction or 
removal or cutting into of any wall or a part 
of a wall, partition, column, beam, joist, 
floor including a mezzanine floor or other 
support, or a change to or closing of any 
required means of access ingress or egress 
or a change to the fixtures or equipment, 
etc. 
 
(ii) any other alterations or additions in the 
sanctioned plans, layout plans and 
specifications of the buildings or the 
common areas within the project without 
the previous written consent of at least two- 
thirds of the allottees, other than the 
promoter, who have agreed to take 
apartments in such building. 
Explanation. -For the purpose of this 

a. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

The promoter, under section 11 (3) has 
obligation to provide to the allottee 
information relating to sanctioned 
plans, layout plans along with the 
specifications, approved by the 
competent authority. At the same time 
the allottee is entitled to obtain the 
information relating to sanctioned 
plans, layout plans along with the 
specifications, approved by the 
competent authority and such other 
information as provided in this Act or 
the rules and regulations made 
thereunder or the agreement for sale 
signed with the promoter [as per 
provisions of section 19(1)]. 
In case such information is not 
provided by the promoter, allottee 
may approach the Authority 
for directions to the 
promoterfor compliance of the 
obligations cast upon him. The 
Authority may issue such directions to 
the promoterusing its powers under 
section 37 read with section 34 (f).The 
Authority can impose penalty under 
section 61 and/or section 63 if the 
promoter does not comply with the 
directions of the Authority.  
 
 
In case of violation of this 
clause, allottee may approach 
Authority. The Authority may 
issue such directions to the 
promoter using its powers under 
section 37 read with section 34 (f). The 
Authority can impose penalty under 
section 61 and/or section 63 if the 
promoter does not comply with the 
directions of the Authority. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Authority 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Authority 
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clause, the allottee, irrespective of the 
number of apartments or plots, as the case 
may be, booked by him or booked in the 
name of his family, or in the case of other 
persons such as companies or firms or any 
association of individuals, etc., by whatever 
name called, booked in its name or booked 
in the name of its associated entities or 
related enterprises, shall be considered as 
one allottee only. 

 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 

(3) In case any structural defect or any 
other defect in workmanship, quality or 
provision of services or any other 
obligations of the promoter as per the 
agreement for sale relating to such 
development is brought to the notice of the 
promoter within a period of five years by 
the allottee from the date of handing over 
possession, it shall be the duty of the 
promoter to rectify such defects without 
further charge, within thirty days, and in the 
event of promoter's failure to rectify such 
defects within such time, the aggrieved 
allottees shall be entitled to receive 
appropriate compensation in the manner as 
provided under this Act 

a. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
b. 
 

This sub-section is in two parts:- 
The first part deals with rectification of 
structural defect or any other defect in 
workmanship, quality of services or 
any other obligations of the promoter 
as per the agreement for sale relating 
to such development is brought to the 
notice of the promoter within a period 
of five years by the allottee from the 
date of handing over possession, it 
shall be the duty of the promoter to 
rectify such defects without further 
charge, within thirty days. 
In case this obligation is not fulfilled 
by the promoter, the allottee may 
approach Authority for issuing 
direction for rectification of the defect. 
In the event of failure to implement 
directions of the Authority, penal 
proceedings may be initiated against it.  
 
The second part of this sub-section 
deals with entitlement of allottee to 
receive appropriate compensation. In 
the event of promoter's failure to 
rectify such defects within such time, 
the aggrieved allottees shall be 
entitled to receive appropriate 
compensation in the manner as 
provided under this Act. 

Authority  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Adjudicating 
Officer  
 
 
 
 
 
 
 

18. Return of amount and compensation.    
(1) If the promoter fails to complete or is 
unable to give possession of an apartment, 
plot or building, -  
 
(a) in accordance with the terms of the 
agreement for sale or, as the case may be, 
duly completed by the date specified 
therein; or  
 
(b) due to discontinuance of his business as 
a developer on account of suspension or 
revocation of the registration under this Act 
or for any other reason,  
 
he shall be liable on demand to the 
allottees, in case the allottee wishes to 
withdraw from the project, without 
prejudice to any other remedy available, to 
return the amount received by him in 

a. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
b. 
 
 
 

If allottee demands his/her money back 
with interest and same is not returned 
then he may approach the Authority 
for issuing directions to the promoter 
(for which the promoter is obliged) to 
return the amount received by it in 
respect of that apartment, plot, 
building, as the case may be, with 
interest at such rate as may be 
prescribed and in case promoter fails 
to fulfill its obligation and comply 
Authority's directions, penal 
consequences shall follow. 
 
The allottee is also entitled for 
compensation in the manner as 
provided under this Act and for this he 
has to file an application before the 
Adjudicating officer for adjudging 

Authority 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Adjudicating 
Officer  
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respect of that apartment, plot, building, as 
the case may be, with interest at such rate 
as may be prescribed in this behalf 
including compensation in the manner as 
provided under this Act:  
 
Provided that where an allottee does not 
intend to withdraw from the project, he 
shall be paid, by the promoter, interest for 
every month of delay, till the handing over 
of the possession, at such rate as may be 
prescribed. 
 
(2) The promoter shall compensate the 
allottees in case of any loss caused to him 
due to defective title of the land, on which 
the project is being developed or has been 
developed, in the manner as provided under 
this Act, and the claim for compensation 
under this sub-section shall not be barred by 
limitation provided under any law for the 
time being in force. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

compensation. 
 
 
 
 
This is again an obligation on the 
promoter where an allottee does not 
intend to withdraw from the project, he 
shall be paid, by the promoter. (There 
is no provision for compensation in 
this clause.) 
 
This provision relates to compensation, 
if an application is made by the allottee 
in regard to loss suffered by him due to 
defective title of land.  

 
 
 
 
 
 
 
Authority 
 
 
 
 
 
 
Adjudicating 
Officer  

(3) If the promoter fails to discharge any 
other obligations imposed on him under this 
Act or the rules or regulations made 
thereunder or in accordance with the terms 
and conditions of the agreement for sale, he 
shall be liable to pay such compensation 
to the allottees, in the manner as provided 
under this Act 

 This sub-section generally obliges the 
promoter to pay compensation in case 
of failure to discharge any other 
liability under this Act, that is 
liabilities other than those listed under 
section 18 herein above or under 
section 12 or section 14 or section 19. 
This means that this clause 
of section 18 applies to all types of 
failures on part of the promoter to 
discharge any of the obligations under 
the Act. 
  
If a promoter fails to discharge any 
other obligation imposed upon it under 
this Act or the Rules & Regulations 
made thereunder or even in accordance 
with the agreement for sale, it shall be 
liable to pay compensation to the 
allottee in the manner as provided 
under the Act. 

Adjudicating 
Officer. 

19. Rights and duties of allottees.    
(1) The allottee shall be entitled to obtain 
the information relating to sanctioned plans, 
layout plans along with the specifications, 
approved by the competent authority and 
such other information as provided in this 
Act or the rules and regulations made 
thereunder or the agreement for sale signed 
with the promoter. 

 In case the allottee fails to 
receive from the promoter the 
information as mentioned in this sub-
section, the allottee may approach the 
Authority to issue necessary directions 
to the promoter to provide the 
necessary information which 
the allottee is entitled to receive. The 
Authority can issue appropriate 
directions to the promoter under 
section 37 read with section 34 (f). The 
Authority may initiate penal 
proceedings against the promoter for 
non-compliance of its directions 
under the provisions of section 
38/61/63 of the Act. 

Authority 

(2) The allottee shall be entitled to know 
stage-wise time schedule of completion of 
the project, including the provisions for 
water, sanitation, electricity and other 
amenities and services as agreed to between 

 In case the allottee fails to 
receive from the promoter the 
information as mentioned in this sub-
section, the allottee may approach the 
Authority to issue necessary directions 

Authority 
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the promoter and the allottee in accordance 
with the terms and conditions of the 
agreement for sale. 

to the promoter to provide the 
necessary information which 
the allottee is entitled to receive. The 
Authority can issue appropriate 
directions to the promoter under 
section 37 read with section 34 (f). The 
Authority may initiate penal 
proceedings against the promoter for 
non-compliance of its directions under 
the provisions of section 38/61/63 of 
the Act.  

(3) The allottee shall be entitled to claim 
the possession of apartment, plot or 
building, as the case may be, and the 
association of allottees shall be entitled to 
claim the possession of the common areas, 
as per the declaration given by the promoter 
under sub-clause (C) of clause (1) of sub-
section (2) of section 4. 

 In case the allottee or association of 
allottees is not given possession of 
apartment, plot or building, or the 
association is not given possession of 
the common areas, the aggrieved 
allottee or the association, as the case 
may be, may approach Authority for 
issuing necessary directions to the 
promoter which are binding on it. The 
Authority may initiate penal 
proceedings against the promoter for 
non-compliance of its directions under 
the provisions of section 38/61/63 of 
the Act. 

Authority 

(4) The allottee shall be entitled to claim 
the refund of amount paid along with 
interest at such rate as may be prescribed 
and compensation in the manner as 
provided under this Act, from the promoter, 
if the promoter fails to comply or is unable 
to give possession of the apartment, plot or 
building, as the case may be, in accordance 
with the terms of agreement for sale or due 
to discontinuance of his business as a 
developer on account of suspension or 
revocation of his registration under the 
provisions of this Act or the rules or 
regulations made thereunder. 

 
 
 
 
 
 
 
a. 
 
 
 
 
 
 
 
 
 
b. 

The provisions of section 19 (4) are the 
same as of section 18 (1) relating to 
return of investment of the 
allottee with prescribed rate of interest 
and also payment of compensation by 
the promoter although phrased in 
a different manner. 
 
The allottee can approach 
the Authority for relief of refund 
which is empowered to decide the 
complaint of allottee for return of 
investment with prescribed interest. If 
the promoter does not comply with the 
order of the Authority in this regard, 
the Authority can issue a recovery 
certificate for realizing the payable 
amount from the promoter as arrears of 
land revenue. 
 
The allottee may also file a 
complaint for compensation before 
the Adjudicating Officer which is 
the same relief as provided under 
Section 18(1). 

Authority  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Adjudicating 
Officer 
 

(5) The allottee shall be entitled to have the 
necessary documents and plans, including 
that of common areas, after handing over 
the physical possession of the apartment or 
plot or building as the case may be, by the 
promoter. 

 In case the allottee is not able to get 
necessary documents and plans 
after getting the physical possession of 
the real estate project for which the 
allottee is entitled, he may approach 
the Authority for issuing directions to 
the promoter for providing the 
documents mentioned in 
thissub section. 
The Authority may initiate penal 
proceedings against the promoter for 
non-compliance of its directions under 
the provisions of section 38/61/63 of 
the Act. 

Authority 

(6) Every allottee, who has entered into an  If allottee fails to make necessary Authority 
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agreement or sale to take an apartment, plot 
or building as the case may be, under 
section 13, shall be responsible to make 
necessary payments in the manner and 
within the time as specified in the said 
agreement for sale and shall pay at the 
proper time and place, the share of the 
registration charges, municipal taxes, water 
and electricity charges, maintenance 
charges, ground rent, and other charges, if 
any. 

payments as mentioned in this 
subsection,the promoter may approach 
the Authority for issuing directions to 
the allottee to do the needful. The 
directions of the Authority shall be 
binding on the allottee. 
The Authority may initiate penal 
proceedings against the allottee for 
non-compliance of its directions under 
the provisions of section 38/67 of the 
Act. 

(7) The allottee shall be liable to pay 
interest, at such rate as may be prescribed, 
for any delay in payment towards any 
amount or charges to be paid under sub-
section (6). 

 This sub-section obliges the allottee to 
pay interest as prescribed in 
the Rules for any delay in payments. 
In case of failure to make such 
payment, the promoter may proceed as 
per the agreement for sale read with 
provisions of the Act and Rules and 
may also approach the authority for 
issuing directions to the allottee. 
The Authority may initiate penal 
proceedings against the allottee for 
non-compliance of its directions under 
the provisions of section 38/67 of the 
Act. 

Authority 

(8) The obligations of the allottee under 
sub-section (6) and the liability towards 
interest under sub-section (7) may be 
reduced when mutually agreed to between 
the promoter and such allottee.  

 The liability of allottee u/S 19(6) & (7) 
may be reduced with mutual 
agreement/settlement.  

No complaint 
lies 

(9) Every allottee of the apartment, plot or 
building as the case may be, shall 
participate towards the formation of an 
association or society or cooperative society 
of the allottees, or a federation of the same.  

 The promoter may approach the 
Authority for appropriate directions to 
the allottee in case he does not abide 
by the provisions of this clause.  
The Authority may initiate penal 
proceedings against the allottee for 
non-compliance of its directions under 
the provisions of section 38/67 of the 
Act.  

Authority 

(10) Every allottee shall take physical 
possession of the apartment, plot or 
building as the case may be, within a period 
of two months of the OC issued for the said 
apartment, plot or building, as the case may 
be.  

 The promoter may approach the 
Authority for directions to the allottee 
for compliance of the obligation cast 
upon him as mentioned in this sub-
section. The Authority may initiate 
penal proceedings against the allottee 
for non-compliance of its directions 
under the provisions of section 38/67 
of the Act.  

Authority 

(11) Every allottee shall participate towards 
registration of the conveyance deed of the 
apartment, plot or building, as the case may 
be, as provided under sub-section (1) of 
Section 17 of this Act. 

 The promoter may approach the 
Authority for appropriate directions to 
the allottee in case he does not abide 
by the provisions of this clause.  
The Authority may initiate penal 
proceedings against the allottee for 
non-compliance of its directions under 
the provisions of section 38/67 of the 
Act.  

Authority 

S.12, 14, 18 & 19  The Adjudicating Officer has the 
power to award compensation under 
section 18(3) in pursuance to the 
provisions of sections 71 & 
72 in the conditions other than those 
specified in sections 18(1)&(2), if any 
promoter fails to discharge any other 
obligation imposed on it under the Act 

Adjudicating 
Officer 
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or the rules or regulations made 
thereunder or in accordance with the 
terms and conditions of the agreement 
for sale, (it shall be liable to pay such 
compensation to the allottees, in the 
manner as provided in Section 18(3), 
which covers adjudication of 
compensation under Section 12, 14 & 
19.) 

 
SECTION/SUB-SECTION/RULE ACTION FOR ENFORCEMENT OF 

ORDER 
JURISDICTI

ON 
S 40 (1)- Recovery of amounts payable by 
a promoter to an allottee 
 
(1) If a promoter or an allottee or a real 
estate agent, as the case may be, fails to pay 
any interest or penalty or compensation 
imposed on him, by the adjudicating officer 
or the Regulatory Authority or the 
Appellate Authority, as the case may be, 
under this Act or the rules 
and regualtions made thereunder, it shall be 
recoverable from such promoter or allottee 
or real estate agent, in such manner as may 
be prescribed as an arrears of land revenue. 
 
Rule 23. Subject to the provisions of sub-
section (1) of section 40, the recovery of the 
amounts due as arrears of land revenue 
shall be carried out in the manner provided 
in local laws. 

Section 40 sub-section (1) has three tracks: 
 
Order of the Authority, order of the 
Adjudicating Officer and the order of the 
Appellate Tribunal. 
If the promoter does not return the amount 
payable to the allottee within the time 
specified in such order, the same can be 
recovered from the promoter as arrears of 
land by issuing a recovery certificate to the 
concerned Collector in the matter. 
The allottee has to move an application for 
the enforcement of the said order using the 
facility provided by the Authority or the 
Appellate Tribunal, as the case may be. 
Appellate Tribunal may direct that recovery 
certificate in pursuance of its order shall be 
issued by the Authority or the Adjudicating 
Officer, as the case may be. 

Depending on 
the order: 
 
 
Authority  
Or 
Appellate 
Tribunal 

S 40 (2). Enforcement of orders other 
than money orders:  
 
If any adjudicating officer or the 
Regulatory Authority or the Appellate 
Tribunal, as the case may be, issues any 
order or directs any person to do any act, or 
refrain from doing any act, which it is 
empowered to do under this Act or the rules 
or regulations made thereunder, then in case 
of failure by any person to comply with 
such order or direction, the same shall be 
enforced, in such manner as may be 
prescribed. 
 
Rule 24. For the purpose of sub-section (2) 
of section 40, every order passed by the 
adjudicating officer, regulatory authority or 
Appellate Tribunal, as the case may be, 
under the Act or the rules and regulations 
made thereunder, shall be enforced by the 
adjudicating officer, regulatory authority or 
the Appellate Tribunal in the same manner 
as if it were a decree or order made by the 
principal civil court in a suit pending 
therein and it shall be lawful for the 
adjudicating officer, regulatory authority or 
Appellate Tribunal, as the case may be, in 
the event of its inability to execute the 
order, send such order to the principal civil 
court, to execute such order either within 
the local limits of whose jurisdiction the 

The provisions of section 40 sub-section (2) 
and  rule 24 have three tracks: 
 
The Authority, the Adjudicating 
Officer and the Appellate Tribunal are 
empowered to enforce their orders or 
directions in the same manner as if these 
are decrees of a Principal Civil Court in a 
suit pending before it. 
The allottee/complainant has to move an 
application for enforcement of the order 
under question before the Authority or the 
Adjudicating Officer or the Appellate 
Tribunal, as the case may be. 

Authority  
Or 
Adjudicating 
Officer  
Or 
Appellate 
Tribunal 
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real estate project is located or in the 
principal civil court within the local limits 
of whose jurisdiction the person against 
whom the order is being issued, actually 
and voluntarily resides, or carries on 
business, or personally works for gain. 

10.26 The domain of exercising powers by the authority and the 

adjudicating officer are different. If the purpose of complaint is 

compensation then it is the adjudicating officer not only in respect of 

sections 12, 14, 18 or 19 but also on failure of promoter to fulfill his 

obligations in any other provisions of the Act or the rules or 

regulation made there under or as per terms and condition in the 

agreement for sale as mentioned in Section 18(3) giving sweeping 

powers to the adjudicating officer for deciding compensation in the 

eventuality of failure of promoter to fulfill the obligations. If the 

purpose of complaint is to initiate penal proceedings against the 

defaulting promoter, real estate agent or allottee, then the power to 

entertain such complaints vest with the authority. Similarly in case of 

failure of promoter to fulfill any obligations cast on him, the 

complainant may also make a request to the authority for ensuring 

compliance of the obligations by the promoter, real estate agent or 

allottee, including the compliance of obligations of promoters 

mentioned in sections 12, 14, 18 or 19 except the power to adjudge 

compensation. The power to file complaint for prosecution in certain 

cases also vests with the authority and not with the adjudicating 

officer. The cognizance of offence under the Act can be taken only on 

a complaint made in writing by the authority or by any officer 

authorized for this purpose. 

10.27 In the eventuality of failure of promoter to give possession in 

accordance with the terms and conditions of agreement for sale, the 

allottee has two options:- 

(1)  Where allottee wishes to withdraw from the project - 

the promoter shall be liable on demand to the allottee without 

prejudice to any other remedy available to return the amount 



27 
 

received by him with interest at the rate as may be prescribed. In 

this case there are two obligations of the promoter:- 

(a)  to return of the amount received by him along with interest at the 

prescribed rates; 

(b)  to make payment of compensation in the manner as provided 

under this Act. 

(2)  In case allottee doesn’t intend to withdraw – 

(a)   in this case allottee shall be paid by the promoter interest at the  

prescribed rates for every month of delay till the handing over of 

possession at the rate as may be prescribed. 

(b)   In the second option there is no direct provision of 

compensation. 

In the first case, where the allottee wishes to withdraw from the 

project, there is a liability on the promoter to return the amount 

received by him on demand to the allottee along with interest at the 

prescribed rates. If the promoter fails to fulfill his obligations, then 

the allottee is at liberty to approach the authority for compliance of 

the obligations imposed under section 18(1) keeping in view the 

provisions contained in section 34(f). This is a plain and simple 

obligation to be fulfilled by the promoter and nothing is to be 

adjudged as the promoter is to return the amount received by him and 

interest at the prescribed rates. In this case directions issued by the 

authority to the promoter to return the amount received by him 

alongwith interest at the prescribed rate are binding on the promoter 

and in case of non-compliance penal proceedings may be initiated 

against the promoter. The second part of this obligation is payment of 

compensation in the manner as provided under this Act. If 

compensation demanded by the allottee is paid by the promoter 

nothing remains to be decided regarding compensation. In case 

promoter fails to pay compensation as demanded by the allottee then 

in that eventuality role of adjudicating officer will come and the 

adjudicating officer shall adjudge the compensation on an application 

made by the complainant/allottee. 
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The words ‘compensation’ the manner as provided in the Act is to be 

noted. The manner has been provided in section 71(2), 71(3) and 

section 72. The application for adjudging compensation shall be dealt 

with by the adjudicating officer as provided in sections 71(2) and 

section 71(3). The purpose of inquiry by the adjudicating officer is to 

satisfy himself that the person has failed to comply with provisions of 

any of these sections specified in sub-section 71(1). He may direct to 

pay such compensation or interest as he thinks fit in accordance with 

the provisions of any of these sections i.e. sections 12, 14, 18 or 19. 

The power to give compensation herein is limited to the 

compensation in accordance with the provisions of any of these 

sections i.e. compensation as mentioned in section 12, 14(3),18(1), 

18(2), 18(3) and section 19(4). The adjudicating officer has no 

powers to issue directions for compliance of obligations by the 

promoter. He has powers only to decide compensation in case of 

violations of the obligations by the promoter. The application for 

compensation in such eventuality is maintainable only with the 

adjudicating officer and not with the authority. The allottee may also 

give application for ensuring compliance of the obligations by the 

promoter to the authority and authority may issue directions for 

compliance of the obligations. 

So, this part is an automatic obligation on the promoter for which 

nothing is to be adjudged by the adjudicating officer where this 

obligation is mandatory in nature and in case of its non-compliance 

the allottee may approach the authority and authority is duty bound to 

ensure compliance by the promoter and shall issue directions 

accordingly. 

The authority may also initiate penalty proceedings apart from giving 

directions to return the amount with prescribed interest as has been 

provided under this sub-section. But this will be applicable only 

prospectively. The matter left to the adjudicating officer is only about 

adjudging the compensation or interest nothing more, nothing less. 
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Keeping in view the above position whenever the complaint is made 

to the authority even in case of failure by the promoter to discharge 

his obligations under section 18(1) and request is made to the 

authority for ensuring compliance, i.e. return of amount received by 

the promoter along with prescribed interest, the authority is well 

within its powers to issue directions to the promoter to return the 

amount  along with the interest as prescribed, exercising the powers 

vested in the authority under section 34(f) and section 37. Here, the 

interest is also mentioned as the interest as prescribed. The interest 

rate has been prescribed in the rules. So as far as this interest as 

prescribed in the rules is concerned is different than the interest as 

provided in sections 71(3) and 72 compensation or interest as the 

case may be. 

10.28 On examining the provisions of Section 72 with the provision of 

Section 18 the position emerges as under:- 

A. The interest in both the sections are distant, as in section 18 the 

interest is coupled with the suffix at such rate as may be 

prescribed, but not in section 72, meaning thereby the 

Adjudicating Officer is not bound by the rate of interest as may 

be prescribed and he is free to quantify the compensation or 

interest according to the facts and circumstances of a case and 

the evidences produced.  

 

B. The calculation of interest in section 18 is dependent on the 

rate prescribed, which is static and the period of delay, but in 

section 72 there are 4 factors which are to be mandatorily kept 

in mind by the Adjudicating Officer. 

 

C. Numerous reliefs can be claimed under section 18 from the 

Authority, whereas in section 71 and 72 the Adjudicating 

Officer may only direct to pay such compensation or interest, 

as the case may be, as he thinks fit. 



30 
 

10.29 The Hon’ble Supreme court in the case of M/s. NEWTECH 

PROMOTERS AND DEVELOPERS PVT. LTD Vs STATE OF 

U.P. and Others [2021(11) ADJ 280], [2022 (1) R.C.R.(Civil) 357] 

while dealing with the jurisdiction of the Authority and the 

Adjudicating officer under the provision of the Real Estate 

(Regulation and Development) Act, 2016 has framed a question as 

follows:-  

“1. Whether the authority has jurisdiction to direct 

return/refund of the amount to the allottee under Sections 

12, 14, 18 and 19 of the Act or the jurisdiction exclusively 

lies with the adjudicating officer under Section 71 of the 

Act?” 

After elaborate discussion, the Hon’ble Apex court at paragraph 86 
held that: 

 

“ 86. From the scheme of the Act of which a detailed 

reference has been made and taking note of power of 

adjudication delineated with the regulatory authority and 

adjudicating officer, what finally culls out is that although 

the Act indicates the distinct expressions like ‘refund’, 

‘interest’, ‘penalty’ and ‘compensation’, a conjoint 

reading of Sections 18 and 19 clearly manifests that when it 

comes to refund of the amount, and interest on the refund 

amount, or directing payment of interest for delayed 

delivery of possession, or penalty and interest thereon, it is 

the regulatory authority which has the power to examine 

and determine the outcome of a complaint. At the same 

time, when it comes to a question of seeking the relief of 

adjudging compensation and interest thereon under 

Sections 12, 14, 18 and 19, the adjudicating officer 

exclusively has the power to determine, keeping in view the 

collective reading of Section 71 read with Section 72 of the 

Act. If the adjudication under Sections 12, 14, 18 and 19 
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other than compensation as envisaged, if extended to the 

adjudicating officer as prayed that, in our view, may intend 

to expand the ambit and scope of the powers and 

functions of the adjudicating officer under Section 71 and 

that would be against the mandate of the Act 2016”. 

10.30 On examination of the above finding of the Hon’ble Apex Court with 

the provision of the section 18 of the Act 2016, it is clear that when 

the Allottee decides to stay in the project even due to delay in 

handing over of the possession, he shall be paid, by the promoter, 

interest for every month of delay, till the handing over of the 

possession, at such rate as may be prescribed, meaning thereby in 

this situation the Allottee is entitled for interest for every month of 

delay till the handing over of the possession, at such rate as may be 

prescribed, and not “compensation“ as the Suffix “including 

compensation” in case of seeking refund due to delay beyond the 

period prescribed in the agreement.   

10.31 The scheme of the provisions of Section 18 of the Act 2016 clearly 

provides that in cases where the Allottee intends to stay in the project, 

the Allottee is entitled only for interest as per the rate prescribed and 

its jurisdiction of determination lies in the regulatory authority and 

not with Adjudicating Officer, and hence the Adjudicating Officer 

cannot grant interest as compensation, because the Statute does not 

provide any scope of compensation in such situation. 

10.32 From the aforementioned discussion, it is clear that the Act of 2016 

provides a mechanism for determination of interest as per the rate 

prescribed by the Regulatory Authority for the delay in handing over 

possession of the unit to the allottee and promoter is required to pay 

interest for every months’delay in handing over of possession, if the 

allottee wishes to stay with the project.  

 Further, if allottee seeks refund of the amount by withdrawing from 

the project then such refund could be together with interest as may be 

prescribed and would be independent of the compensation payable to 
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an allottee either in terms of Section 18(1), (2) & (3) of the Act 

readwith other provisions as well as for violation of the terms and 

conditions of the agreement excluding the claim of delay in 

possession. The question no. (1) is answered accordingly. 

11. Vide issue no. (2), we are required to examine that whether after 

taking possession, the complaint of the appellant for compensation on 

account of delay in possession was maintainable before the 

Adjudicating Officer or not? 

11.1 The complaint was filed by the allottee seeking the relief:- “I request 

this Honorable Authority to grant me compensation of Rs.16,40,000/- 

towards the monthly rent paying by me from 26/12/2018 till date, for 

harassing me mentally, for legal expenses & delay penalty as the 

actual possession is not given till yet no basic amenities is provided 

till yet like water, electricity & infrastructure facilities.”. 

11.2 As per the provisions of Section 18(1) of the Act 2016, it is clear that 

when the Allottee decides to stay in the project even due to delay in 

handing over of the possession, he shall be paid, by the promoter, 

interest for every month of delay, till the handing over of the 

possession, at such rate as may be prescribed, meaning thereby in 

this situation the Allottee is entitled for interest for every month of 

delay till the handing over of the possession, at such rate as may be 

prescribed, and not “compensation” as the suffix “including 

compensation” in case of seeking refund due to delay beyond the 

period prescribed in the agreement. 

11.3 This issue has been examined in depth and on examination of 

provisions of Section 18(1), we have concluded that the complaint for 

delay interest can be filed by an allottee before the Regulatory 

Authority except for violation of the provisions of the Act, Rules and 

Regulation readwith terms and conditions of the agreement. No 

complaint for compensation is maintainable if any allottee chooses to 

remain in the project or seek possession or taken possession, but 

he/she can claim interest for delay in possession by filing complaint 
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before the Regulatory Authority.   

11.4 On the basis of aforesaid analysis, the complaint was not 

maintainable before the Adjudicating Officer and the Adjudicating 

Officer ought to have refrained himself from examining the complaint 

while giving liberty to the appellants to approach the Regulatory 

Authority. Question no. (2) is answered accordingly. 

12. By means of impugned order dated 02.07.2022, the Adjudicating 

Officer has dismissed the complaint holding that free hold sale deed 

had already been executed in favour of the appellants and the physical 

possession had also been given. Even the completion certificate had 

been issued on 23.12.2020, which had been approved by the 

Superintending Engineer on 02.01.2021. On the basis of the questions 

framed and their analysis, we are of the considered view that the 

complaints of the allottees seeking compensation for delay in 

possession were not maintainable before the Adjudicating Officer 

after taking possession and the Adjudicating Officer should have 

granted liberty to the appellants for pressing their claims before the 

Regulatory Authority by filing fresh complaint in accordance with 

law. Therefore the instant appeals are also not maintainable. 

Accordingly, we dismiss instant Appeals i.e. Appeal Nos. 649/2022, 

650/2022 & 651/2022.  

13. It is open for the appellants to approach the Regulatory Authority 

seeking interest for delay in possession and for compliance of the 

provisions of Act, Rules and the terms of the Agreement, in 

accordance with law if so advised. 

 

Dated: 14.09.2023 
GauravSri/-                                 (K.K. Jain)                  (D. K. Arora) 


