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        RESERVED ORDER     

         BENCH NO.1 

THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL 
     AT 
       LUCKNOW. 

   Review Application. No. 3084/2022 

Pushpa              …..…….Review Applicant. 

      In re:  

     Appeal No. 185/2021 

Pushpa       …………………..Appellant. 

      Versus 

Lucknow Development Authority.          . …….Respondent. 

      -------------- 

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman. 
Hon’ble Mr. Kamal Kant Jain, Technical Member. 

1.   This review application has been preferred by Ms. Pushpa the 

(Complainant/Appellant) under Section 53 (4) (e) of the U.P. Real Estate 

(Regulation and Development) Act 2016 (hereinafter referred to as ‘the 

Act 2016’) seeking review of the judgment and order dated 30.06.2022  

passed in Appeal No. 185 of 2021 whereby the appeal was partly allowed 

modifying the impugned order dated 08.01.2021 to the extent that the 

allottee/complainant will be entitled to interest for the entire period with 

effect from 08.12.2013 to 07.01.2019.  

2.  By means of the review application the review applicant has sought the 

review of the judgment and order dated 30.06.2022 passed in Appeal No. 

185 of 2021, on the following grounds:-- 

 (i)  Because the review applicant/appellant has prayed in her appeal for 

modification of impugned order dated 08.01.2021 passed by learned 

Adjudicating Officer for award of interest from 08.12.2013 to 

25.05.2019 i.e. from the promised date of possession of flat to the 

actual date of lawful possession of flat. 
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(ii)  Because the Tribunal has modified the impugned order dated 

08.01.2021 to the extent that the allottee/complainant will be entitled 

to interest for the entire period with effect from 08.12.2013 to 

07.01.2019 i.e. from the promised date of possession to the date of 

final demand of amount by the respondent and not upto the date of 

actual lawful possession of flat i.e. 25.05.2019 which is contrary to 

the findings of the Tribunal given in para 15 of its order dated 

30.06.2022. 

(iii)  Because the Tribunal, in its judgment dated 30.06.2022, while 

deciding issue no. (4) “whether it is necessary and mandatory for 

the Promoter to have first Completion Certificate (CC) and 

Occupation Certificate (OC) under the provisions of the Act of 2016 

and Rules of 2016 read with the U.P. Apartment (Promotion of 

Construction, Ownership and Maintenance) Act 2010 before 

offering possession as well as asking the allottee to settle the 

account and satisfy the final demand” has held as under: 

“15.  Vide issue no. (4) we are required to examine as to whether it 

is necessary and mandatory for the Promoter to have first 

Completion Certificate (CC) and Occupation Certificate (OC) 

under the provisions of the Act of 2016 and Rules of 2016 

read with the U.P. Apartment (Promotion of Construction, 

Ownership and Maintenance) Act 2010 before offering 

possession as well as asking the allottee to settle the account 

and satisfy the final demand. 

15.1  In order to appreciate the issue, we examine Section 2(q) and 

Section 2(zf) of the Act of 2016, which defines Completion & 

Occupancy Certificate, the same are extracted as follows:- 

“Section 2:- Definitions - In this Act, unless the context 
otherwise requires,- 

…………………………………………………………………………
………………………………………………………………… 

“Section 2 (q) "completion certificate" means the completion 
certificate, or such other certificate, by whatever name called, 
issued by the competent authority certifying that the real 
estate project has been developed according to the sanctioned 
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plan, layout plan and specifications, as approved by the 
competent authority under the local laws;” 

“Section 2 (zf) "occupancy certificate" means the occupancy 
certificate, or such other certificate by whatever name called, 
issued by the competent authority permitting occupation of 
any building, as provided under local laws, which has 
provision for civic infrastructure such as water, sanitation 
and electricity;” 

15.2 On examination of the provisions of Section 2 (q) and Section 

2(zf), we find that completion certificate is basically a 

certificate issued by the competent authority certifying that 

the Real Estate Project has been developed according to the 

sanctioned plan, lay out plan and specifications, as approved 

by the competent authority under the local laws. On the other 

hand, the occupancy certificate is issued by the competent 

authority permitting occupation of any building, as provided 

under local laws, which has provision for civic infrastructure 

such as water, sanitation and electricity etc. 

15.3 Similarly, Section 4(5) of the U.P. Apartments Act, 2010 

prescribes for Completion Certificate, which reads as 

follows:- 

“Section 4(5) of the U.P. Apartments Act, 2010:-An 
apartment may be transferred by the promoter to any person 
only after obtaining the completion certificate from the 
prescribed sanctioning authority concerned as per building 
bye-laws. The completion certificate shall be obtained by 
promoter from prescribed authority [within the period 
specified for completion of the project in the development 
permit or the building permit as the case may be] Provided 
that if the construction work is not completed within the 
stipulated period, with the permission of the prescribed 
authority; 

Provided further that if the completion certificate is not issued 
by the prescribed sanctioning authority within three months of 
submission of the application by the promoter complete with 
all certificates and other documents required, the same shall 
be deemed to have been issued after the expiry of three 
months. 

Explanation: For the purposes of this sub-section 

"completion" means the completion of the construction works 
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of a building as a whole or the completion of an independent 

block of such building, as the case may be.” 

15.4 Section 4(5) of the U.P. Apartments Act 2010 clearly lays 

down that an apartment may be transferred by the Promoter 

to any person (allottee) only after obtaining the C.C. from the 

prescribed sanctioning authority concerned as per building 

by-laws. The C.C. is required to be obtained by the Promoter, 

meaning thereby that Allottee has no role to play in obtaining 

C.C. from the prescribed authority. A Promoter is required to 

first obtain C.C./O.C. from the prescribed authority, only 

thereafter register conveyance deed of the real estate in 

favour of the Allottee(s) and a legal & habitable possession 

can be offered to the Allottees. 

15.5   The issue of offering handing over possession prior to 

obtaining occupancy certificate was also examined by the 

Hon’ble Supreme Court in Civil Appeal Nos. 1232 and 1443-

1444 of 2019 R.V. Prasannakumaar and ors. Vs. Mantri 

Castles Pvt. Ltd. and ors.decided on 11.02.2019 wherein it 

has been observed that possession cannot be handed over 

prior to obtaining occupancy certificate.  

15.6 In view of the aforesaid analysis, we are of the considered 

view that as per the provisions of the U.P. Apartments Act, 

2010 read with the provisions of Act, 2016 a Promoter is 

required to offer legal and habitable possession to the 

allottees only after obtaining C.C./O.C. and ask for clearing 

dues by raising final demand. Issue no. (4) is answered 

accordingly.” 

(iv)  Because the Completion Certificate of Sargam Apartment project, in 

which flat has been allotted to the Review Applicant/Appellant, has 

been received by the respondent on 25.04.2019 and lawful 

possession of allotted flat was given to the appellant on 25.05.2019 

after execution of sale deed and registry of flat in her favour on 

22.04.2019 by the respondent. 
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3.  The applicant/appellant has prayed for review of order dated 30.06.2022 

passed by this Tribunal in Appeal No. 185 of 2021 (Pushpa Vs. Lucknow 

Development Authority) and modification of the award of interest for 

delayed period in handing over the lawful possession of flat for a period 

from 08.12.2013 to 25.05.,2019 i.e. from the promised date of possession 

till actual date of lawful possession.  

4. Heard Shri Hridesh Srivastava, learned counsel for the review 

applicant/appellant and Shri Saurabh Misra, learned counsel for the 

respondent/promoter.  

5. Learned counsel for the review applicant submitted that during the course 

of arguments on 22.04.2022, the learned counsel for the respondent 

informed regarding receipt of Completion Certificate on 25.04.2019 and 

accordingly the learned counsel for the review applicant confined his 

prayer for interest from 08.07.2012 to 25.04.2019, whereas the conveyance 

deed was executed by the respondent on 22.04.2019 and physical 

possession was given on 25.05.2019.  Therefore, the review applicant is 

entitled for interest at least till the receipt of OC/CC by the respondent, 

which was admittedly received by the respondent on 25.04.2019. 

6.  Learned counsel for the respondent/promoter accepted that the OC/CC was 

received by the respondent from the competent authority on 25.04.2019, 

but while defending the judgment dated 30.06.2022 passed by this 

Tribunal in Appeal No. 185/2021, submitted that once the review applicant 

acted upon the offer of possession dated 07.01.2019, then she cannot claim 

any interest for delay thereafter.  

7. It is settled law that Review Petition can be permitted only on very limited 

grounds.  Judgment or order once pronounced is final and it cannot be 

changed by the same forum/court.  Review of judgment is a serious step 

and there should be reluctant resort to it.  It is proper only where a glaring 

omission, patent mistake or grave error has crept in the judgment. 

8.  Requirement to be complied with before exercising power of review as per 

Order 47 Rule-1 of C.P.C. are as under:-- 
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(1)  Discovery of new and important matter or evidence, 

(2)  Mistake or error apparent on the face of record, or  

(3)   Any other sufficient reasons. 

If the above conditions are satisfied then only the power of review is to be 

exercised.  Conditions, pari-material also are stipulated in Regulation 36(a) 

of RERA (General) Regulations 2019.  In view of the above, the Review 

Application is liable to be rejected.  

9.  Before proceeding further, it would be useful to refer Order 47 Rule 1 of 

the Code of Civil Procedure which deals with the power of review and 

reads as follows:-  

  "Application for review of judgment.-(1) Any person 
considering himself aggrieved –  

  (a) by a decree or order from which an appeal is allowed, but 
from which no appeal has been preferred.  

(b) by a decree or order from which no appeal is allowed, or 

(c) by a decision on a reference from a Court of Small Causes, 
and who, from the discovery of new and important matter or 
evidence which, after the exercise of due diligence was not 
within his knowledge or could not be produced by him at the 
time when the decree was passed or order made, or on account 
of some mistake or error apparent on the face of the record, or 
for any other sufficient reason, desires to obtain a review of the 
decree passed or order made against him,  

 may apply for a review of judgment to the Court which passed 
the decree or made the order.  

(2) A party who is not appealing from a decree or order may 
apply for a review of judgment notwithstanding the pendency of 
an appeal by some other party except where the ground of such 
appeal is common to the applicant and the appellant, or when, 
being respondent, he can present to the Appellate Court the 
case on which he applies for the review.  

Explanation.- The fact that the decision on a question of law on 
which the judgment of the Court is based has been reversed or 
modified by the subsequent decision of a superior Court in any 
other case, shall not be a ground for the review of such 
judgment.”  
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10.  The grounds for review enumerated above are specific. The principles for 

interference in exercise of review jurisdiction are well settled. The Court 

passing the order is entitled to review the order, if any of the grounds 

specified in the aforesaid provision is satisfied.  

11.   In Thungabhadra Industries Ltd. v. Govt. of A.P.AIR 1964 SC 1372, the 

Hon’ble Supreme Court while dealing with the scope of review had 

opined:- "What, however, we are now concerned with is whether the 

statement in the order of September 1959 that the case did not involve any 

substantial question of law is an 'error apparent on the face of the record'. 

The fact that on the earlier occasion the Court held on an identical state of 

facts that a substantial question of law arose would not per se be 

conclusive, for the earlier order itself might be erroneous. Similarly, even 

if the statement was wrong, it would not follow that it was an 'error 

apparent on the face of the record', for there is a distinction which is real, 

though it might not always be capable of exposition, between a mere 

erroneous decision and a decision which could be characterized as vitiated 

by 'error apparent'. A review is by no means an appeal in disguise whereby 

an erroneous decision is reheard and corrected, but lies only for patent 

error.”  

12.   In Parsion Devi v. Sumitri Devi; (1997)8 SCC715, the Court after 

referring to Thungabhadra Industries Ltd. (supra), Meera Bhanja v. 

Nirmala  Kumari Choudhury; (1995) 1 SCC 170 and Aribam Tuleshwar 

Sharma v. Aribam Pishak Sharma; (1979) 4 SCC 389, held as under:-  

  "Under Order 47 Rule 1 CPC a judgment may be open to review 

inter alia if there is a mistake or an error apparent on the face 

of the record. An error which is not self-evident and has to be 

detected by a process of reasoning, can hardly be said to be an 

error apparent on the face of the record justifying the court to 

exercise its power of review under Order 47 Rule 1 CPC. In 

exercise of the jurisdiction under Order 47 Rule 1 CPC it is not 

permissible for an erroneous decision to be "reheard and 

corrected". A review petition, it must be remembered, has a 
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limited purpose and cannot be allowed to be "an appeal in 

disguise".  

  The aforesaid authorities clearly spell out the nature, scope and ambit of 

power to be exercised. The error has to be self-evident and is not to be 

found out by a process of reasoning. We have adverted to the aforesaid 

aspects only to highlight the nature of review proceedings.  

13.   In the case of Kamlesh Verma versus Mayawati and others; (2013) 8 

SCC 320 the Hon’ble Apex Court has summarized the grounds when the 

review will be maintainable or not. Review proceedings are not by way of 

an appeal and have to be strictly confined to the scope and ambit of Order 

XLVII Rule 1 of CPC. In review jurisdiction, mere disagreement with the 

view of the judgment cannot be the ground for invoking the same. As long 

as the point is already dealt with and answered, the parties are not entitled 

to challenge the impugned judgment in the guise that an alternative view is 

possible under the review jurisdiction. Thus, in view of the above, the 

following grounds of review are maintainable as stipulated by the statute:--   

  (A) When the review will be maintainable:-  

  (i) Discovery of new and important matter or evidence which, after the 

exercise of due diligence, was not within knowledge of the petitioner or 

could not be produced by him;  

(ii) Mistake or error apparent on the face of the record;  

(iii) Any other sufficient reason. The words "any other sufficient reason" 

has been interpreted in Chhajju Ram Vs. Neki, AIR 1922 PC 112 and 

approved by this Court in Moran Mar Basselios Catholicos Vs. Most Rev. 

Mar Poulose Athanasius & Ors., (1955) 1 SCR 520, to mean "a reason 

sufficient on grounds at least analogous to those specified in the rule".  The 

same principles have been reiterated in Union of India vs. Sandur 

Manganese & Iron Ores Ltd. & Ors., JT 2013 (8) SC 275.  

(B) When the review will not be maintainable:-  

(i)  A repetition of old and overruled argument is not enough to reopen 

concluded adjudications.  
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(ii)  Minor mistakes of inconsequential import.  

(iii)  Review proceedings cannot be equated with the original hearing of 

the case.  

(iv)  Review is not maintainable unless the material error, manifest on the 

face of the order, undermines its soundness or results in miscarriage 

of justice.  

(v)  A review is by no means an appeal in disguise whereby an erroneous 

decision is re-heard and corrected but lies only for patent error.  

(vi)  The mere possibility of two views on the subject cannot be a ground 

for review.  

(vii)  The error apparent on the face of the record should not be an error 

which has to be fished out and searched.  

(viii)  The appreciation of evidence on record is fully within the domain of 

the appellate court, it cannot be permitted to be advanced in the 

review petition.  

(ix)  Review is not maintainable when the same relief sought at the time 

of arguing the main matter had been negatived. 

14. This Tribunal while dealing with issue no. (4) in the judgment dated 

30.06.2022 held that as per the provisions of the U.P. Apartment Act, 2010 

read with the provisions of Act, 2016 a promoter is required to offer legal 

and habitable possession to the allottees only after obtaining C.C./O.C and 

ask for clearing dues by raising final demand.  Admittedly, the Completion 

Certificate has been received by the respondent on 25.04.2019.  Therefore, 

as per findings on issue no. (4) the review applicant/appellant is entitled to 

interest from 08.12.2013 to 25.04.2019, but inadvertently in the operative 

portion (para 21) of the judgment dated 30.06.2022 the period of interest 

has been mentioned from 08.12.2013 to 07.01.2019.  This is a clerical 

mistake apparent on the face of the record. Hence, the review application is 

liable to the allowed and the period of interest is liable to be corrected. 
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15.  Consequently the review application is allowed.  The operative portion 

(para 21) of the judgment dated 30.06.2022 passed in Appeal No. 

185/2021 and Appeal No. 772/2021 shall be read as under:-- 

“21 Accordingly while partly allowing the appeal of the 

allottee/complainant (Appeal No. 185/2021) we modify the 

impugned order dated 08.01.2021 to the extent that the 

allottee/complainant will be entitled to interest for the entire period 

with effect from 08.12.2013 to 25.04.2019.  The appeal of the 

LDA/Promoter (Appeal No. 772/2021) is dismissed as none of the 

grounds taken by the LDA/Promoter is sustainable in the eyes of 

law.” 

     16.   No order as to costs.  

 
                  (K.K.Jain)         (D. K. Arora) 

Dated: 03.05.2023 
Shakir. 

 

 

 

 


