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1. Heard learned counsel for the parties.

2. By the present appeal the appellant/allottee is raising challenge to the order dated

12.12.2022 arising from Complaint No. NCR144/10/83497/2021, passed by the
learned Regulatory Authority, Gautambudh Nagar, Uttar Pradesh, whereby, directing
the respondent/promoter to hand over possession of the unit and pay the delayed

interest.

. The facts briefly stated is that, appellant/allottee was allotted flat No. C 302, Tower C
at Victory One Central, Dadri, Gautambudh Nagar, Uttar Pradesh. As per agreement
possession of the flat was to be handed over by the respondent/promoter to the

appellant/allottee within thirty months plus grace period of six months i.e. on or

before 15.01.2017.

. Counsel for the appellant submits that initially there were three joint allottees,
however, by a subsequent agreement dated 17.11.2018, names of two allottees in

respect of the same unit was deleted. The appellant who was the original co-allottee



continued in the project. As per the subsequent agreement, the date of completion of
the project was declared by the promoter to be 17.05.2021 (with grace period). It is
further submitted that the impugned order has been passed beyond the pleadings and
the relief prayed by the appellant. The appellant sought refund of deposit and interest
thereon, but the learned Regulatory Authority has granted possession of the unit
which was unwarranted as for appellant made a choice to withdraw from the delayed

project under Section 18 of the Act.

. In rebuttal, counsel for the respondent submits that the appellant herein, would be
entitled to delay interest as per the subsequent agreement and not by the earlier
agreement which came to be cancelled.

. The argument is misconceived for the reason that the appellant made a choice to
withdraw from the delayed project and not to continue with the project. Had the
appellant continued in the project in that event the objection of the learned counsel
for the respondent could have been considered on merits with regard to the date of
completion declared by the promoter. Since the appellant had decided to withdraw
from the delayed project in terms of Section-18(1), appellant is entitled to interest
from the date of deposit made by the appellant with the respondent. The date of
completion of the project is not relevant, moreso, as the appellant was one of the

allottee.

. The appellant approached the Regulatory Authority by filing a complaint seeking
refund of the amount with delay interest thereon. By the impugned order, learned
Regulatory Authority instead of granting refund and interest thereon directed the
respondent to hand over the possession alongwith delay interest. In this backdrop, the

learned Regulatory Authority has passed the impugned order beyond the pleadings



and relief sought by the appellant, thereby, affecting the right of the allottee to
withdraw from the delayed project mandated under Section-18(1) of the Act, 2016.

8. After hearing learned counsel for parties, we deem it proper to frame the following

question in order to examine the issue involved in this appeal :

“Whether the order passed by the Regulatory Authority is beyond the pleadings
and the relief sought by the party.”

8.1 We are required to examine, as to whether the order passed by the Regulatory
Authority is beyond the pleadings and prayers of the complainant (allottee).

8.2 The issues of pleading, prayer and moulding of reliefs have been examined time &
again by Hon'ble Supreme Court, as well as, by the Judicial Forums holding
therein that the rights of the parties stand crystallized on the date of institution of
the proceeding and no party should be permitted to travel beyond the pleadings &
prayer.

8.3 In Bhagwati Prasad vs. Shri Chandramaul, AIR 1966 SC 735, the Hon'ble

Supreme Court was pleased to observe that:-

“The importance of the pleadings cannot, of course, be ignored,
because it is the pleading that lead to the framing of issues and a trial
in every civil case has inevitably to be confirmed to the issues framed
in the suit. The whole object of framing the issues would be defeated if
parties allowed to travel beyond them and claim or oppose reliefs on
grounds not made in the pleadings and not covered by the issues.”

8.4 In the case of Krishna Priya Ganguly and Anr. vs. University of Lucknow and
Ors. reported in 1984 SCC 307, while dealing with a matter arising out of a writ
petition where the writ-petitioners prayed for merely consideration of his case for
admission, Hon’ble Supreme Court was pleased to observe that a court cannot go a

step further and grant the relief which the petitioner did not ask for, and held:-



“Finally, in his own petition in the High Court, the respondent had
merely prayed for a writ directing the State or the college to consider
his case for admission yet the High Court went a step further and
straightaway issued a writ of mandamus directing the college to admit
him to the M.S. course and thus granted a relief to the respondent
which she herself never prayed for and could not have prayed for.”

8.5 The Hon’ble Supreme Court in the case of Bachhaj Nahar vs Nilima Mandal
&Ors; reported in (2008) 17 SCC 491,was pleased to observe that a Court
cannot make out a case not pleaded. The Court should confine its decision to the
question raised in pleadings. Nor can it grant a relief which is not claimed and

which does not flow from the facts and the cause of action alleged in the plaint.

8.6 In Om Prakash vs. Ram Kumar (1991) 1 SCC 441, the Hon’ble Supreme Court
observed:-

“A party cannot be granted a relief which is not claimed, if the
circumstances of the case are such that the granting of such relief
would result in serious prejudice to the interested party and deprive
him of the valuable rights under the statute.”

8.7 In Shiv Kumar Sharma Vs. Santosh Kumari(2007) 8 SCC 600 the Apex Court
observed that the appellate court had no power to grant relief not prayed for in

the suit.

8.8 The issue was again examined by the Hon’ble Supreme Court in the case of
Bharat Amratlal Kothari and Anr. Vs. Dosukhan Samadkhan Sindhi and
Ors., (2010) 1 SCC 234, and the Court in paras 29 and 30 of the judgment was
pleased to examine and observe that “normally the Court will grant only those
reliefs specifically prayed for by the petitioner”. The relevant paras 29 and 30

are quoted as under:

“29. The approach of the High Court in granting relief not prayed for
cannot be approved by this court. Every petition under Article 226 of



the Constitution must contain a relief clause. Whenever the petitioner
is entitled to or is claiming more than one relief, he must pray for all
the reliefs. Under the provisions of the Code of Civil Procedure, 1908,
if the plaintiff omits, except with the leave of the court, to sue for any
particular relief which he is entitled to get, he will not afterwards be
allowed to sue in respect of the portion so omitted or relinquished.

30. Though the provisions of the Code are not made applicable to the
proceedings under Article 226 of the Constitution, the general
principles made in the Civil Procedure Code will apply even to writ
petitions. It is, therefore, incumbent on the petitioner to claim all
reliefs he seeks from the court. Normally, the court will grant only
those reliefs specifically prayed for by the petitioner. Though the court
has very wide discretion in granting relief, the court, however, cannot,
ignoring and keeping aside the norms and principles governing grant
of relief, grant a relief not even prayed for by the petitioner.”

8.9 In Messrs. Trojan & Co. Vs. RML.N.N. Nagappa Chettiar, AIR 1953 SC
235, Court considered the issue as to whether relief not asked for by a party
could be granted and that too without having proper pleadings. The Court held

as under:-

“It is well settled that the decision of a case cannot be based on
grounds outside the pleadings of the parties and it is the case pleaded
that has to be found. Without an amendment of the plaint, the Court
was not entitled to grant the relief not asked for and no prayer was
ever made to amend the plaint so as to incorporate in it an alternative

»

case.

8.10 In Fertilizer Corporation of India Ltd. and anor Vs. Sarat Chandra Rath
and others, AIR 1996 SC 2744, Hon’ble Supreme Court held that the High
Court ought not to have granted reliefs to the respondents which they had not

even prayed for.



8.11 In view of the above, law on the issue can be summarized that the
Court/Tribunal cannot grant a relief which has not been specifically prayed by

the parties. The question is accordingly answered in favour of the appellant.

8.12. Having regard to the facts of the case it is not in dispute that the project which
was to be completed by 2021, however, was prolonged and delayed inordinately.
It is not being disputed by the respondent that the complaint was filed seeking
refund of the deposited amount along with interest thereon in a delayed project.

9 In the circumstances we are of the opinion that the RERA Authority committed

an error travelling beyond pleadings and relief which was not prayed for.

10. The appeal is accordingly allowed by passing the following order :

(1)  the impugned order dated 12.12.2022 is set aside and quashed;

(1)  respondent/promoter is directed to refund the amount deposited by the
appellant/allottee alongwith delay interest thereon at prescribed rate i.e. MCLR
+1% within 45 days from the date order is uploaded.

(i11) No order to cost.
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