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AT
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APPEAL NO.358 /2019
Sujeet Kumar Singh Ll Appellant.
Versus
M/S Ansal Properties & Infrastructure Ltd. ............... Respondent.

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.
Hon’ble Mr. Rajiv Misra, Administrative Member.

The present appeal has been preferred by Sri Sujeet Kumar Singh
(hereinafter referred to as the ‘appellant’) under Section 44(1) of the
Real Estate (Regulation and Development) Act, 2016 (hereinafter
referred to as ‘the Act 2016°) against the order dated 04.10.2019 passed
by the Adjudicating Officer (hereinafter referred to as the ‘Adjudicating
Officer’) of the U.P. Real Estate Regulatory Authority, Lucknow
(hereinafter referred to as the ‘Regulatory Authority’) in Complaint
No.ADJ/7201813350 whereby the complaint of the appellant for grant
of compensation was rejected and it was made open for the
complainant/appellant to make a separate complaint before the
Regulatory Authority if he wants refund of the deposited amount of
Rs.6,76,266/-.

The facts of the case, in brief, as culled out from the memo of appeal,
are that the appellant booked a flat No. 3002-PD2-A/09/01 in the
respondent’s project i.e. ‘Paradise Diamond-II" Scheme of Sushant Golf

City, Lucknow. The total price of the flat was Rs.18,88,425/-.

The payment plan was construction linked plan and payments were to
be made by the appellant as per progress of construction and demand

notices raised by the respondent.
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The appellant has paid a sum of Rs.6,79,698.88p. whereas the
respondent raised demand notices only for Rs.6,76,266.86p. which
means that the appellant has paid Rs. 3,432.02p. in advance to the
respondent. Thereafter, the respondent could not raise any demand
notice because the construction of the booked flat/tower was not started
by the respondent, and, therefore, no further payment was made by the

appellant to the respondent.

The respondent violated the payment terms by taking installment of
Rs.1,46,008.88p. towards excavation of Tower-A in May, 2013 though

excavation for Tower-A was never done.

Being aggrieved by the conduct of the respondent the appellant filed an
online Complaint No. 7201813350 against the respondent before the
Real Estate Regulatory Authority on 06.07.2018 praying for a direction
to the respondent for delivery of possession as well as award of

compensation for the delay caused in delivery of possession.

The Regulatory Authority decided the aforesaid complaint vide order
dated 21.05.2019 directing the respondent to deliver possession of the
flat in question after obtaining O.C./C.C. to the appellant by August,
2024 after receiving the consideration amount and other charges at old
rates. The Regulatory Authority transferred the aforesaid complaint to
the Adjudicating Officer for adjudging compensation because the
appellant had also prayed for compensation in his complaint, which
could only be adjudged by the Adjudicating Officer under Rule 34 of
the U.P. Real Estate (Regulation and Development) Rules 2016
(hereinafter referred to as ‘Rules 2016).

The Adjudicating Officer (A.O.) registered the complaint as Complaint
No. ADJ/7201813350. The appellant submitted written complaint
dated 26.07.2019 and written submission dated 14.08.2019 before the
Adjudicating Officer. The respondent filed objection dated 18.09.2019
against the written complaint of the appellant. The appellant filed a
written prayer dated 18.09.2019 before the A.O. seeking relief of

compound interest.

The Adjudicating Officer rejected the appellant’s prayer for
compensation vide order dated 04.10.2019 by observing that the



respondent has registered its aforesaid project with the Regulatory
Authority stating time for completion of its project till August, 2024
and the appellant has also agreed to receive possession of the property
in question by August 2024, therefore, it cannot be said that by not
paying the entire amount of the flat and waiting for possession, the
complainant has suffered any loss. If the respondent did not deliver
possession by August 2024, on payment of the amount as per plan, then
complainant can file complaint separately. In these circumstances
awarding prior compensation till getting possession will not be
justified. The complainant, if he so wishes, can file complaint for
refund of deposited amount of Rs.6,69,402/- separately before the
Regulatory Authority and rejected the claim for compensation till

getting actual possession.

The appellant has challenged the impugned order dated 04.10.2019
passed by the Adjudicating Officer on the following grounds:--

(a) The Adjudicating Officer has passed the impugned order dated
04.10.2019 arbitrarily and without application of mind. The
order is not only illegal but is also against the finding of the
Regulatory Authority as well as the provisions of Section 18 &
19 of the Act 2016.

(b) The Regulatory Authority in its order dated 21.05.2019 (in 2™
para of page 2) held that the promoter/respondent failed to
deliver possession of the property to the appellant even after so

much delay, therefore, the respondent is liable under Section 18

of the Act 2016.

(c) The respondent/promoter has not challenged the aforesaid order
of the Regulatory Authority dated 21.05.2019, therefore, it has
attained finality. The said order says that the respondent not only
committed delay but also not delivered possession of the property
to the appellant, therefore, the promoter/respondent is liable

under Section 18 of the Act.

(d)  Section 18 of the Act 2016 provides that the allottee not only can
claim possession or refund from the promoter but he can also

seek compensation. The Regulatory Authority has already
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decided this issue in its order dated 21.05.2019 that the
promoter/respondent is liable under Section 18 of the Act, hence
it is liable to pay compensation to the allottee/appellant but the
Adjudicating Officer has passed the impugned order without
considering the finding of the Regulatory Authority. The
complaint was transferred to the Adjudicating Officer only for
adjudging compensation and not for deciding the issue that the
delay has been caused by the respondent or not as the same had
already been decided by the Regulatory Authority vide order
dated 21.05.2019.

The Adjudicating Officer again committed error while holding in
the impugned order that the respondent is not liable to pay any
compensation for delay because the project has been registered
by the respondent with the Regulatory Authority mentioning its
completion period till 2024. Neither the provisions of Act 2016
nor the registration terms and clauses can override original
provisions of Allotment Agreement as held by Hon’ble Bombay
High Court in the case of Neelkamal Realtors Suburban Pvt. Ltd.
Vs. Union of India, 2018(1) AIR Bom R588.

It is not disputed that the respondent has caused huge delay in
delivery of possession of the property to the appellant which was
required to be delivered in June, 2013 and it still needs time to
complete its project till August 2024, therefore, the respondent is
liable to pay compensation to the appellant under Section 18 of

the Act 2016 for delay in delivery of possession.

On the basis of aforesaid facts, reasons and circumstances the
impugned order dated 04.10.2019 passed by the Adjudicating
Officer is liable to be set aside and the appellant is liable to get
compensation from the respondent for delay in delivery of

possession till August, 2024.

The appellant has prayed for the following reliefs:--

(1)

To set aside the impugned order dated 04.10.2019 passed by the
Adjudicating Officer in Complaint No. ADJ/7201813350 (Sujeet
Kumar Singh Vs. M/S Ansal Properties & Infrastructure Ltd.).
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(1) To direct the respondent to pay interest at the rate of SBI
MCLR+1% per annum on the aforesaid deposited amount of
Rs.6,79,698.88p. to the appellant since June 2013 till August
2024.

(i11)) To direct the respondent to adjust the compensation awarded with

the forthcoming construction linked payment demands.
(iv) To award cost of this appeal to the appellant.

The respondent filed its objection to the memo of appeal stating therein
that the word ‘compensation’ is of very wide connotation. It has not
been defined in the Act 2016. According to dictionary it means
compensating or being compensated; thing given as recompense. In
legal sense it may constitute actual loss or expected loss and may
extend to physical, mental or even emotional suffering, insult or injury
or loss. The respondent has placed reliance on (i) the judgment of
Hon’ble Supreme Court in the case of Ghaziabad Development
Authority Vs. Balbir Singh, (2004)4 SCC 65, (i1) Charan Singh Vs.
Healing Touch Hospital, (2007)7 SCC 668, and (ii1) the judgment of
State Consumer Commission, Delhi in F4/523/2017 “GM Gupta Vs.
Colston Bath and SPA Pvt. Ltd.”

The submission of learned counsel for the respondent is that it is
mandatory for the Adjudicating Officer to ensure the compliance of
Section 72 of the Act of 2016. The complainant has not produced the
actual proof or evidences to establish the actual loss suffered or
incurred against which he is claiming the compensation and in the
absence of all such evidences computation of compensation cannot be

made.

Further submission of learned counsel for the respondent is that prayer
of interest in the appeal @ MCLR+1% from June 2013 till August 2024
cannot be granted as the Adjudicating Officer is required to grant
interest or any amount of compensation only after examining the facts,
circumstances and evidence etc. and thereafter decide the same as per
his wisdom and losses suffered by the allottee. The appellant, in the

instant appeal, sought interest upto August 2024, a future date. How an
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amount of compensation for future date can be quantified as the

possibility of early possession or further delay cannot be ruled out.

At the end learned counsel for the respondent submitted that there is no
illegality or perversity in the order of the Adjudicating Officer as he has
made it open for the appellant to approach him again seeking
compensation after handing over of the possession. Therefore, the

present appeal, being misconceived, deserves to be dismissed.

The appellant filed his reply to the objection of the respondent wherein
he submitted that the judgments cited by the respondent do not deny the
grant of compensation. The appellant has placed reliance on the
judgment of Hon’ble Supreme Court in Civil Appeal No. 6239 of
2019 (Wg. Cdr. Arifur Rahman Khan and Aleya Sultana and others
Vs. DLF Southern Home Pvt. Ltd.) and submitted that allottee is
entitled to claim compensation for the delayed period from the
promoter. The appellant can claim compensation under Section 18(1) of
the Act 2016. The amount of loss is the interest which the appellant
must have earned on the amount deposited with the promoter since

2010 and the rent paid since the due date of possession i.e. 2013.

Heard Sri Mandeep Singh, learned counsel for the appellant and Sri

Anurag Singh, learned counsel for the respondent.

On examination of the pleadings, record and submissions of learned
counsel for the parties the admitted facts are that the appellant booked
Flat No. 3002-PD2-A/09/01 in the respondent’s project ‘Paradise
Diamond-II” Scheme of Sushant Golf City, Lucknow for a
consideration of Rs.18,88,425/- in a construction linked payment plan.
The appellant paid an amount of Rs.6,79,698.88p. in response to the
demand notice of Rs.6,76,266.86p. As per the averments of the
appellant, the respondent violated the payment terms by taking
installment of Rs.1,46,008.88p. towards excavation of Tower-A in
May, 2013 whereas excavation of Tower-A was never done. As per
Clause 121 of the Flat Buyer’s Agreement dated 07.06.2010 (placed at
S1. No.232 to 36 of the Appeal) the respondent was to make endeavour
to offer possession of apartment to the allottee within 36 months from

the date of sanction of building plans by the authorities subject to force
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majeure circumstances and on receipt of complete payment of the basic
sale price and other charges due and payable upto the date of possession

according to the payment plan applicable to the allottee punctually.

The appellant, feeling aggrieved against the action of the respondent for
not providing possession after expiry of about 8 years preferred a
complaint before the RERA on 06.07.2018 vide Complaint No.
ADJ7201813350 seeking relief of immediate possession of the booked
flat, compensation for delay and harassment at a compound interest of
18% or as per RERA norms for the delay made by M/s Ansal (the

respondent).

After exchange of pleadings the matter was heard by the Bench of
RERA and during the course of hearing on 22.04.2019 the
complainant/appellant while refusing to accept the proposal of the
respondent for refund of money reiterated his claim for possession of
the original unit and compensation of Rs.30,000/- per month. The
Bench of the Regulatory Authority vide order dated 21.05.2019 while
accepting the claim of the appellant directed the respondent to provide
possession of original flat by August 2024 as per the time schedule
mentioned in the website of the U.P. RERA, after getting OC/CC from
the concerned authority and after taking remaining balance amount at
the old rate, and execution of conveyance deed. The issue of
compensation was referred to the Adjudicating Officer of the RERA.
The Adjudicating Officer declined to grant any compensation prior to
the date of possession vide order dated 04.10.2019. The appellant
challenged the impugned order of the Adjudicating Officer dated
04.10.2019 by means of the present appeal.

In order to appreciate the issue involved in the present appeal on the
basis of pleadings, record and submissions, we deem it proper to frame

the following issues:--

(1)  Whether the Regulatory Authority’s order dated 21.05.2019
passed on the complaint of the appellant regarding providing
possession of the flat in question after obtaining OC/CC by
August 2024 as per the time schedule mentioned in the website of

RERA, on the insistence of the complainant/appellant in the
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hearing dated 22.04.2019 to the effect that he does not want
refund of his money but possession of the unit, has attained
finality in the absence of further challenge before the appellate
forum by either of the party?

(2)  Whether complainant/appellant produced any evidence for losses
suffered before the Adjudicating Officer for determination of the
compensation on the complaint being transferred by the Bench of
the Regulatory Authority to the Adjudicating Officer of the
RERA?

(3)  Whether the rejection of the claim of compensation for delay by
the Adjudicating Officer on the ground that possession is to be
given by August 2024 and, therefore, in these circumstances it
will not be justified for awarding compensation prior to the said

date, is justified?

Vide issue no.(1) we are required to examine as to whether the order
dated 21.05.2019 passed by the Regulatory Authority on the complaint
of the appellant regarding providing possession of the flat in question at
the old rate, after obtaining OC/CC by August 2024 as per the time
schedule mentioned in the website of RERA, on the insistence of the
complainant/appellant in the hearing dated 22.04.2019 to the effect that
he does not want refund of his money but possession of the unit has
attained finality in the absence of further challenge before the appellate
forum by either of the party.

From the perusal of the record it is evident that the Regulatory
Authority’s order dated 21.05.2019 directing the respondent to provide
possession of original unit at the old rate to the complainant/appellant
by August 2024 (as per time schedule mentioned in the website of U.P.
RERA) has not been challenged by either of the party and therefore, the
direction regarding providing possession of the unit in question to the
complainant/appellant by August 2024 has attained finality. Issue no.
(1) is decided accordingly.

On examination of issue no. (2), as to whether there was any evidence
produced by the complainant/appellant for the losses suffered before the

Adjudicating Officer for determination of the compensation on the
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complaint being transferred by the Bench of the Regulatory Authority
to the Adjudicating Officer of the RERA, and on perusal of the record
placed by the complainant/appellant along with the memo of appeal, we
found that in the memo of appeal only a fact has been stated regarding
violation of the payment terms by taking instalment of Rs.1,46,008.88p.
towards excavation of Tower-A in May, 2013 though excavation for
Tower-A was never done. No documentary evidence regarding losses
suffered in pursuance to Section 72 of the Act of 2016 was placed on

record by the appellant.

Learned counsel for the appellant relied upon the judgment of
Neelkamal Realtors Suburban Pvt. Ltd. Vs. Union of India, 2018(1)
AIR Bom R 558 wherein vide para 256 it has been provided that
4(2)(D)(c) enables the promoter to revise the date of completion of
project and hand over possession. The provisions of RERA, however,
do not rewrite the clause of completion or handing over possession in
agreement for sale. Section 4(2)(/)(c) enables the promoter to give
fresh time line independent of the time period stipulated in the
agreement for sale entered into between him and the allottees so that he

is not absolved of the penal consequences laid down under RERA.

Learned counsel for the appellant further placed on record copy of
judgment of Hon’ble Supreme Court in Civil Appeal No. 6239 of 2019
Wg. Cdr. Arifur Rahman Khan and Aleya Sultana and others Vs.
DLF Southern Homes Pvt. Ltd. (now known as BEGUR OMR Homes
Pvt. Ltd.) and others, reported in (2020) SCC Online 667 and
submitted that the Adjudicating Officer committed error while holding
in the impugned order that the respondent is not liable to pay any
compensation for delay because the project has been registered by the
respondent in the Authority by mentioning its completion period till
2024. Neither the provisions of the Act 2016, nor the registration terms
and clauses can override original provisions of allotment agreement.
The respondent has caused huge delay in delivery of possession of the
unit to the appellant which was required to be delivered till June 2013
and it still needs time to complete its project till August 2024, hence the
promoter is liable under Section 18 of the Act 2016 to pay
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compensation for delay to the appellant/allottee for the delay in delivery
of possession till 2024.

As we have observed hereinabove that the appellant has not placed any
document/evidence regarding losses suffered in support of his claim of
compensation for quantification of compensation by the Adjudicating

Officer. Issue no. (2) is decided accordingly.

Vide issue no. (3) we are required to examine as to whether the
rejection of the claim of compensation for delay by the Adjudicating
Officer on the ground that possession is to be given by August 2024
and, therefore, in these circumstances it will not be justified for

awarding compensation prior to the said date, is justified.

Under the scheme of the Act, 2016 the Adjudicating Officer is
appointed by the State Government under Section 71 for the purpose of
adjudicating compensation under Sections 12,14, 18 and 19. Sub-
sections (2) and (3) of Section 71 of the Act lay down the procedure for
exercising power for adjudging the claim and Section 72 of the Act lays
down the factors to be taken into account by the Adjudicating Officer
for adjudicating the quantum of compensation. The provisions of
Section 71 (3) give jurisdiction to the Adjudicating Officer to hold
enquiry to satisfy that the person has failed to comply with the
provisions of any of the Sections 12,14,18 and 19 providing for

compensation.

Section 72 provides guidelines to the Adjudicating Officer regarding
factors to be taken into consideration by him for adjudicating quantum
of compensation under Section 71. Section 72 of the Act, for the sake

of convenience, is reproduced as follows:--

“72 Factors to be taken into account by adjudicating

officer.—

While adjudging the quantum of compensation or interest, as
the case may be, under section 71, the adjudicating officer
shall have due regard to the following factors, namely:—

(a) the amount of disproportionate gain or unfair advantage,
wherever quantifiable, made as a result of the default;
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(b) the amount of loss caused as a result of the default;
(c) the repetitive nature of the default;

(d) such other factors which the adjudicating officer
considers necessary to the case in furtherance of

)

Jjustice.’

12.3 On examination of the scheme of the Act it is evident that jurisdiction
of the Adjudicating Officer is to adjudge compensation under Sections
12,14,18 and 19 in accordance with the procedure laid down in Sections
71 and 72 of the Act. The powers, roles, domain and jurisdiction of the
Adjudicating Officer has been clearly defined under the scheme of the
Act. On thorough examination we found that ‘compensation’ has not
been defined under the Act, 2016. However, ‘compensation’ has been
defined in some other statutes like Workman Compensation Act and
Land Acquisition Act. To settle the claim under the Motor Vehicle Act,
the term ‘compensation’ is being used invariably and compensation is
awarded accordingly. Compensation can be granted under the heads
pecuniary and non-pecuniary losses. In the case of Mr. R.D.
Hattangadi Vs. M/S Pest Control (India) Pvt. Ltd., AIR 1995 Supreme
Court, page 755, the Hon’ble Supreme Court was pleased to observe as

under:--

X3

Broadly speaking while fixing an amount of
compensation payable to a victim of an accident, the
damages have to be assessed separately as pecuniary
damages and special damages. Pecuniary damages are
those which the victim has actually incurred and which
is capable of being calculated in terms of money-,
whereas non-pecuniary damages are those which are
incapable of being assessed by  arithmetical
calculations. In order to appreciate two concepts
pecuniary damages may, include expenses incurred by
the claimant : (i) medical attendance; (ii) loss of earning
of profit upto the date of trial; (iii) other material loss.
So far non-pecuniary damages are concerned, they may
include (i) damages for mental and physical shock, pain
suffering, already suffered or likely to be suffered in
future; (ii damages to compensate for the loss of
amenities of life which may include a variety of matters
i.e. on account of injury the claimant may not be able to
walk, run or sit; (iii) damages for the loss of expectation
of life, i.e. on account of injury the normal longevity of
the person concerned is shortened, (iv) inconvenience,
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hardship, discomfort, disappointment, frustration and
mental stress in life.”

12.4 The Hon’ble Supreme Court while examining the issue of entitlement
to compensation in H.U.D.A. and another versus Shakuntla Devi,
(2017) 2 SCC 301 made some essential observations which are also
rudimentary for awarding compensation and quantum of compensation
in consumer protection cases concerning real estate matters. The

observations of Hon’ble Supreme Court are summarized as under:--

(a) that the sine qua non for entitlement of compensation is proof of loss
or injury suffered by the consumer due to the negligence of the opposite
party. Once the said conditions are satisfied, the consumer forum would
have to decide the quantum of compensation to which consumer is

entitled.

(b) that there cannot be any dispute that the computation of
compensation has to be fair, reasonable and commensurate to the loss
or injury. There is a duty cast on the consumer forum to take into
account all the relevant factors for arriving at the compensation to be

paid.

(c) the calculation of damages depends on the facts and circumstances
of each case. No hard and fast rule can be laid down for universal

application.

(d) that while awarding of compensation, a consumer forum has to take
into account all the relevant factors and assess compensation on the
basis of accepted legal principles, on moderation. It is for the consumer
forum to grant compensation to the extent it finds it reasonable, fair and
proper in the facts and circumstances of a given case according to the
established judicial standards where the claimant is able to establish his

charge.

(e) that compensation cannot be uniform and can best be illustrated by
considering cases where possession is being directed to be delivered
and cases where only monies are directed to be returned. In cases
where possession is being directed to be delivered the compensation for

harassment will necessarily have to be less because in a way, that party
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is being compensated by increase in the value of the property, he is

getting.

(f) that in cases where the consumer forum has directed delivery of
possession, the party has to a certain extent already got a benefit. The
cost of the land/flat would have come up in the meantime. Of course,
even in such cases, where the delivery of possession has been directed
there could be compensation for harassment/loss. But such
compensation has to be worked out after looking to the facts of each
case and after determining the amount of harassment/loss that has been

caused to the consumer.

The Hon’ble Supreme Court in the case of Bangalore Development
Authority versus Syndicate Bank (2007)6 SCC 711 in the matter of self
financing scheme while laying down principles for delay in the delivery
of possession was pleased to observe that if some statute steps in and
creates any statutory obligation on the part of development authority in
the contractual field, the matter will be governed by the provisions of
that statute. The relevant portions of paras10, 10(a) and 10(b) are being

extracted hereinbelow: —

“10. Where a Development Authority forms layouts
and allots plots/flats (or houses) by inviting
applications, the following general principles regulate
the granting of relief to a consumer (applicant for
allotment) who complains of delay in delivery or non-
delivery and seeks redressal under the Consumer
Protection Act, 1986 ("Act’ for short) - [vide : Lucknow
Development Authority vs. M. K. Gupta- 1994 (1)
SCC 243, Ghaziabad Development Authority vs.
Balbir Singh - 2004 (5) SCC 65, and Haryana
Development Authority vs. Darsh Kumar - 2005 (9)
SCC 449, as also Ghaziabad Development Authority
vs. Union of India - 2000 (6) SCC 113]:

(a) Where the development authority having received
the full price, does not deliver possession of the
allotted plot/flat/house within the time stipulated or
within a reasonable time, or where the allotment is
cancelled or possession is refused without any
Jjustifiable cause, the allottee is entitled for refund of
the amount paid, with reasonable interest thereon from
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the date of payment to date of refund. In addition, the
allottee may also be entitled to compensation, as may
be decided with reference to the facts of each case.

(b) Where no time is stipulated for performance of the
contract (that is for delivery), or where time is not the
essence of the contract and the buyer does not issue a
notice making time the essence by fixing a reasonable
time for performance, if the buyer, instead of
rescinding the contract on the ground of non-
performance, accepts the belated performance in terms
of the contract, there is no question of any breach or
payment of damages under the general law governing
contracts. However, if some statute steps in and
creates any statutory obligations on the part of the
development authority in the contractual field, the
matter will be governed by the provisions of that
Statute.

»

Subsequently the Hon’ble Supreme Court in Civil Appeal No.
6051/2002 (Ghaziabad Development Authority Vs. Shakuntala
Rohatgi), decided on 04.03.2009, placed reliance on the case of

Bangalore development authority versus syndicate Bank (supra).

After promulgation of the Act of 2016, the issue of compensation is
required to be examined and decided as per the provisions of section 71
and 72 of the Act of 2016 for non-compliance of any of the provisions
specified in Sub-Section (1) of Section 71 i.e. Sections 12,14,18 and 19
of the Act, 2016.

The words “failed to comply with the provisions of any of the sections
as specified in sub section (1)” used in Sub-Section (3) of Section 71,
mean failure of the promoter to comply with the requirements
mentioned in Sections 12, 14, 18 and 19. The Adjudicating Officer after
holding enquiry while adjudging the quantum of compensation or
interest as the case may be, shall have due regard to the factors
mentioned in Section 72. The compensation may be adjudged either as

a quantitative or as compensatory interest.

The Adjudicating Officer, thus, has been conferred with power to direct

for making payment of compensation or interest, as the case may be,
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“as he thinks fit” in accordance with the provisions of Sections 12,14,18
and 19 of the Act after taking into consideration the factors enumerated
in Section 72 of the Act. Therefore, in our considered view, for
determination of compensation the Adjudicating Officer has to hold
enquiry regarding injury suffered and since the proceedings before the
Adjudicating Officer are of summary nature, therefore, evidence, rather
documentary evidence, are required to be placed by the
complainant/aggrieved person before the Adjudicating Officer who,
after providing opportunity to the respondent, will determine the
quantum of compensation to be awarded to the complainant/aggrieved

person, if any.

12.10 Before we proceed to examine the impugned order passed by the
Adjudicating Officer of the RERA, we deem it proper to examine the
concerned provisions of the Flat Buyer’s Agreement dated 7.06.2010.
Clause 12 of the Agreement provides that the company shall endeavour
to offer possession of apartment to the apartment allottee within 36
months from the date of sanction of building plans by the authorities
subject to force majeure circumstances and on receipt of complete
payment of the basic sale price and other charges due and payable upto
the date of possession, according to the payment plan applicable to the
allottee punctually. The company on completion of the construction
shall issue final call notice to the apartment allottee who shall within 30

days thereof, remit all dues and take possession of the apartment.

12.11 On examination of the pleadings and record we are unable to get the
date of sanction from which we could calculate 36 months for the
purpose of offer of possession of the flat in question by the respondent
to the allottee/appellant. We have checked the website of the RERA
and from the perusal of the same we find that the Project Registration
date is 30.08.2017, Category- ongoing, proposed period 72 months,
original start date 14.01.2014, modified start date 14.01.2014 and
proposed completion date 14.12.2019.

12.12 The Bench of the Regulatory Authority while hearing the complaint of
the allottee/appellant and taking into consideration the decline of the

allottee/appellant to the proposal of the respondent for refund of the



16

amount during the course of hearing on 22.04.2019 and insistence of
the allottee/appellant for possession of the original unit, vide order
dated 21.05.2019 directed the respondent to provide possession of the
unit at old rates to the allottee/appellant by August 2024 (as per the time
schedule provided on the website of U.P. RERA) along with OC/CC
from the competent authority and execute conveyance deed after taking
balance amount on the old rate, and the matter relating to claim of
compensation was referred by the Bench of RERA to the Adjudicating
Officer vide order dated 21.05.2019. The Adjudicating Officer
examined the claim of the allottee/appellant and on finding that
possession is to be given by the respondent to the allottee/appellant by
August 2024 and the allottee has paid Rs.6,76,266/- against the original
cost of 18,88,425/-, therefore, by not paying complete amount and
waiting for possession it cannot be said that the complainant/appellant
has suffered any loss. If the respondent does not provide possession by
August 2024 after deposit of complete consideration amount at old rates
as per the payment plan then the complainant/appellant can file a
separate complaint and in these circumstances awarding compensation
to the complainant/appellant till the date of possession will not be
justified. The Hon’ble Supreme Court in Wg. Cdr. Arifur Rahman
Khan & Ors. Vs. DLF Southern Homes Pvt. Ltd. (supra) has been
pleased to observe that failure of the Developer to comply with the
contractual obligation to provide the flat within the contractually
stipulated period, would amount to a deficiency of service. Given the
one-sided nature of the Apartment Buyer’s Agreement, the consumer
fora had the jurisdiction to award just and reasonable compensation as

an incident of the power to direct removal of deficiency in service.

12.13 The Bench of the RERA vide order dated 21.05.2019 directed the
respondent to provide possession of the unit in question at old rates to
the allottee/appellant by August 2024. In our considered view the
possibility of providing possession prior to August 2024 or beyond
August 2024 cannot be ruled out and in such a situation if the
Adjudicating Officer, taking into consideration the order of the
Regulatory Authority regarding direction to the respondent to give
possession to the complainant/appellant by August 2024 (future date)
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and in the event the respondent failed to provide possession by the said
date, rightly observed that it would not be justified to award
compensation prior to the proposed date of possession, such situation
would necessitate the requirement for filing fresh complaint for seeking
compensation for further defect/delay in providing possession and this
would necessarily multiply the litigation. We are of the view that the
approach adopted by the Adjudicating Officer was fair and just; further
the Adjudicating Officer has made it open to the complainant/appellant
to approach the Adjudicating Officer by filing fresh complaint for
compensation, specially if the respondent fails to provide possession as
per order of the Bench of the Regulatory Authority dated 21.05.2019.

Issue no. (3) 1s decided accordingly.

13.  On the basis of the aforesaid analysis, submissions of the parties as well
as perusal of the record we do not find any illegality, infirmity, or
perversity in the impugned order dated 04.10.2019 passed by the
Adjudicating Officer. Accordingly the appeal is dismissed.

14. No order as to cost.

(Rajiv Misra) (D. K. Arora)
Dated: 09.11.2021
Shakir.



