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1.1

1.2

The applicant has moved an application dated 18.02.2020 for condonation of delay

supported with affidavit in filing the instant appeal with the following submissions

That the applicant has preferred present appeal against the order dated 05.09.2019
passed by Shri Rajeev Kumar (Chairman) of RERA Authority, Gautam Budh
Nagar.

That thereafter, an application u/s 39 of the Act, 2016 was filed before the learned
Authority, Gautam Budh Nagar which was allowed and finally the order was
uploaded on 11.10.2019 as visible on the complaint status of RERA portal as no

SMS or email was received by the applicant.



1.3

1.4

1.5

1.6

1.7

1.8

1.9

That after the applicant came to know about the impugned order, the higher
authorities of the applicant were informed about the impugned order for necessary
action and it was opined that an appeal against the impugned order should be filed

before this Hon’ble Tribunal.

That following the due course of procedure, the higher authorities had a discussion
over the issue and decided for consultation with legal professionals for deciding

further course of legal action.

That having a condition precedent for filing an appeal before this Hon’ble Tribunal

of statutory deposit, the applicant sought opinion from its CA on 04.11.2019.

That after the opinion from CA, further consent from higher authorities was taken

for filing the present appeal.

That all of the above administrative procedure took time and in the first week of
December only, the applicant could visit Lucknow and meet the present counsel

wherein it was finalized to proceed with filing appeal against the impugned order.

That thereafter, the applicant spoke with counsel representing its matters before
learned Authority, Gautam Budh Nagar (hereinafter referred to as the said counsel)

and asked him to handover the file for preparation of appeal.

That the said counsel agreed to provide the file to the applicant which could only
be procured from him in the first week of January, 2020.



1.10

1.11

1.12

1.13

1.14

1.15

1.16

1.17

That the applicant after receiving the file, again visited Lucknow in the second
week of January with the documents required and handed over the same to the

present counsel for the preparation of appeal.

That thereafter, the appeal was drafted but the same could not be finalized due to

insufficient documents.

That in the meanwhile, the applicant after assent of the higher authorities of
concerned department also got prepared a demand draft dated 04.02.2020
amounting to Rs. 6,27,058/= bearing DD No. 506892, ICICI Bank.

That in the meanwhile, the applicant also applied for certified copy of the
impugned order which could only be supplied by the office of RERA, Gautam
Budh Nagar on 17.02.2020.

That after procurement of the required documents, the appeal was drafted, finalized

and got duly signed by the authorized person of the applicant.

That the instant appeal is being filed on 19.02.2020 by the applicant without any
further delay.

That the delay in filing the present appeal is neither deliberate nor intentional,
therefore it would be proper to condone the delay, if any, in the interest of justice

otherwise the applicant will face irreparable loss and injury.

That in view of the facts and circumstances stated above, there is no deliberate

fault on the part of the applicant.



1.18

2.1

2.2

2.3

That the present applicant has a good prima facie case in its favour and is most
likely to succeed in the present appeal. The balance of convenience is also in the

favour of applicant.

REPLY TO THE APPLICATION FOR CONDONATION OF DELAY.

Respondent has filed undated reply against the application for condonation of

delay which is reproduced herein below:-

That the contents of para no. 1 of the application are matter of record, hence do not

warrant any reply.

That the contents of para no.2 of the application are denied as the same are
misleading and concocted. The learned RERA Authority, Gautam Budh Nagar has
passed the order on 05.09.2019 and at the time of passing the said order, both the
parties were present in the Court. Period of limitation in a case is computed from
the date of passing/pronouncement of order, more or less period prescribed for
obtaining certified copy of the order. Uploading on the website of the Authority or

SMS or e-mail are optional meant for conveying order in public.

That contents of para 3 and 4 of the application are absolutely false, concocted
hence denied. It is humbly submitted that contents of these paras are vague in
nature and no date or period has mentioned therein. It is worth mentioning here
that limitation period of preferring appeal before this Hon’ble Tribunal is 60 (sixty)
days and it is dictum of the law to prefer appeal within prescribed limitation period

until specific reasons for not preferring appeal are explained thoroughly.
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2.5

2.6

2.7

That contents of para no. 5 and 6 of the application are false, misleading and
concocted, hence denied. It is submitted that as per version of appellant, opinion
was sought from C.A. on 04.11.2019 almost expiry of two months of passing the
order which shows negligence and violation of provisions of law in filing the

appeal.

That contents of para no. 7 to 11 of the application are false, concocted and vague
in nature. Nothing has mentioned regarding the fact as to what action on which
date was taken by the appellant in filing the present appeal. It is settled principle of
law that even delay of single day is explainable in the matter of seeking

condonation of delay to the entire satisfaction of the appellate authority.

That contents of para no.12 of the application are false, concocted and misleading
hence denied. It is pertinent to mention here that alleged Demand Draft has been
prepared by the appellant after 9 months of passing the order (but it is not correct,
The Demand Draft was prepared on 04.02.2020 and impugned order relates to
05.09.2019). No officer has held liable/responsible for such delay and no
warning/censor has been issued to any errant official for this lapse which could
show diligent action on the part of appellant. This shows that appellant has no
respect to law an intentionally violated the provisions of law in respect of
limitation.

That contents of para 13 of the application are denied. It is submitted that for the
sake of argument, it is presumed that appellant came to know passing of order on
11.10.2019 when it was uploaded on website of the RERA Authority, despite this
appellant did not apply for any certified copy for about more than 4 months. As per
appellant version, when Demand Draft was prepared on 04.02.2020 for preferring



2.8

2.9

2.10

2.11

the appeal, on what basis appellant got prepared the Demand Draft and furthermore
on what basis sought opinion of the CA and contacted their counsel without copy
of the order. It shows that appellant has made false statement and he has no just
and proper explanation for condonation of delay. Application for condonation of
delay is liable to be discussed as the same has been filed with malafide intention

and absolutely disrespect to the law as well as this Hon’ble Tribunal.

That contents of para no.14 of the application are vague in nature. Explanation in
condonation of delay is tendered on tendering specific cause of delay of every day.

Hence contents of this para are denied.

That contents of para 15 of the application are not admitted because delay of nine
and half months in preferring appeal on the part of the appellant is deliberate and
intentional and not bonafide. Not even a single bonafide ground has explained in

this regard.

That it is apparently clear from application submitted by the appellant itself that
appellant has no bonafide ground in preferring present appeal in delay rather he has
malafide intention and total disregard to the dictum of the law. Appellant cannot
escape from its reliability simply stating that appellant is a government agency and
process takes time whereas law is equal to everyone including government agency.

It is denied that appellant would suffer with any irreparable loss and injury.

That contents of para no. 17 and 18 of the application are false and concocted,
hence denied. It is denied that appellant has any good prima-facie case in its favour

and there is no balance of convenience in favour of the appellant. Since RERA



3.1

3.2

3.3

Authority has passed just and innocent order, hence balance of convenience is in

favour of the respondent.

SUPPLEMENTARY AFFIDAVIT FILED BY RESPONDENT

The respondent has also filed, a supplementary affidavit on 12.11.2021 wherein
in some paragraphs he has denied the contents of delay condonation application,

with the following contentions :

That the applicant failed to disclose the designation and also did not file the
authority letter of the authorized signatory/representative representing the instant
misc. application filed alongwith appeal, as such the instant case is not

maintainable in the eye of law and it shall be dismissed as defective.

That it is settled law to explain and justify the day to day delay in filing the appeal
but being well conversant with the laws and facts the applicant deliberately made
delay in filing the appeal with ulterior motive to harass the respondent and to avoid
the compliance of the order passed by the learned RERA authority below. The
contention made by applicant in justifying the delay is vague, baseless and false

and does not hold any genuineness.

That it is pertinent to mention at this juncture that the Yamuna Expressway
Industrial Development Authority has knowingly and in a very strategic manner
filed this appeal with application of condonation of delay on 19.02.2020 being
aware about the provisions and rules in filing the appeal just to frustrate the

execution process filed by the respondent on 19.11.2019.
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3.5

4.1

That in the aforesaid circumstances, it is crystal clear that appeal alongwith
condonation of delay filed by the applicant is devoid of merit and does not hold
any substance to secure the relief claimed by the applicant, hence the same is liable

to be dismissed with cost in the interest of justice.

At last the counsel for respondent submitted that in the light of the reasons
mentioned in the preceding paragraphs, the appeal of the applicant deserves to be

dismissed with cost.

REPLY ON BEHALF OF APPLICANT TO THE REPLY OF THE DELAY

CONDONATION APPLCIATION

The applicant has filed a reply dated 05.12.2021 against reply (objection) to the

delay condonation application with the following submissions :-

That Section 44(2) of the Real Estate (Regulation & Development) Act, 2016 says
about the period of the filing of appeal from the date of order received by the
aggrieved person, for the convenience of the Hon’ble Court. Section 44(2) of Real

Estate (Regulation and Development) Act, 2016 is reproduced hereunder :-

cveeeeee . (2) Every appeal made under sub-section (1) shall be preferred
within a period of sixty days from the date on which a copy of the
direction or order or decision made by the Authority or the adjudicating
officer is received by the appropriate Government or the competent
authority or the aggrieved person and it shall be in such form and

accompanied by such fee, as may be prescribed:



4.2

Provided that the Appellate Tribunal may entertain any appeal after the
expiry of sixty days if it is satisfied that there was sufficient cause for not

filling it within that period.

In the light of the above-mentioned provision, it is submitted that the date when the

order is uploaded is to be considered for calculating the delay period.

That it is stated that the reasons for the delay have been mentioned in the
application for the condonation of delay and further that detailed and specific
reasons have been explained in the application, contrary to what has been alleged
by the respondent. The Hon’ble Supreme Court in the case titled Collector, Land
Acquisition, Anant Nag and another reported in (1987) 2 SCC 107 has expressed
the necessity of liberal approach in condonation of delay under Section 5 of the

Limitation Act.

“It is common knowledge that this Court has been making a justifiably
liberal approach in matters instituted in this Court. But the message
does not appear to have percolated down to all the other Courts in the
hierarchy. And such a liberal approach is adopted on principle as it is

realized that:-

1. Ordinarily a litigant does not stand to benefit by lodging an appeal

late.

2. Refusing to condone delay can result in a meritorious matter being
thrown out at the very threshold and cause of justice being defeated. As
against this when delay is condoned the highest that can happen is that

a cause would be decided on merits after hearing the parties.



3. "Every day's delay must be explained" does not mean that a pedantic
approach should be made. Why not every hour's delay, every second's
delay? The doctrine must be applied in a rational common sense

pragmatic manner.

4. When substantial justice and technical considerations are pitted
against each other, cause of substantial justice deserves to be preferred
for the other side cannot claim to have vested right in injustice being

done because of a non-deliberate delay.

5. There is no presumption that delay is occasioned deliberately, or on
account of culpable negligence, or on account of mala fides. A litigant
does not stand to benefit by resorting to delay. In fact he runs a serious

risk.

6. It must be grasped that judiciary is respected not on account of its
power to legalize injustice on technical grounds but because it is

capable of removing injustice and is expected to do so”.

From the above citation it is very clear that the Hon’ble Apex Court has ruled that
ordinarily a litigant does not benefit by lodging an appeal late and if the Hon’ble
Court does not condone delay, it can result in a meritorious matter being thrown
out at the very threshold and cause of justice being defeated. Further, the Hon’ble
Supreme Court in case titled Special Tehsildar v/s K.V. Ayisumma, Civil Appeal
No. 334 of 1993 reported in 1996 AIR(SC) 2750 has been pleased to hold that

when the delay was occasioned at the behest of the Government, it would be very

difficult to explain the day to day delay.

“2. It is now settled taw that when the delay was occasioned at the

behest of the Government, it would be very difficult to explain the day



today delay. The transaction of the business of the Government being
done leisurely by officers who had no or evince no personal interest at
different levels. No one takes personal responsibility in processing the
matters expeditiously. As a fact at several stages they take their own
time to reach a decision. Even in spite of pointing at the delay, they do
not take expeditious action for ultimate decision in filing the appeal.
This case is one of such instances. It is true that Section 5 of the
Limitation Act envisages explanation of the delay to the satisfaction of

the Court and in matters of Limitation Act made no distinction between

the State and the citizen. Nonetheless adoption of strict standard of
proof leads to grave miscarriage of public justice. it would result in
public mischief by skilful management of delay in, the process of filing
the appeal”.

The Hon’ble Supreme Court in the case titled State of Nagaland v/s. Lipok AO
and others reported in (2005) 3 SCC 752 has held that in condonation of delay of
filing of Appeal by the State “sufficient cause” has to be considered with
pragmatism in justice oriented approach rather than technical dedication of
sufficient cause for explaining every day’s delay- State cannot be put on same
footing as individual.

“It is axiomatic that decisions are taken by officers/agencies
proverbially at slow pace and encumbered process of pushing the files
from table to table and keeping it on table for considerable time causing
delay - intentional or otherwise - is a routine. Considerable delay of
procedural red-tape in the process of their making decision is a common
feature. Therefore, certain amount of latitude is not impermissible. If the

appeals brought by the State are lost for such default no person is



individually affected but what in the ultimate analysis suffers, is public
interest. The expression "sufficient cause"” should, therefore, be
considered with pragmatism in justice-oriented approach rather than
the technical detection of sufficient cause for explaining every day's
delay. The factors which are peculiar to and characteristic of the
functioning of the governmental conditions would be cognizant to and
requires adoption of pragmatic approach in justice- oriented process.
The court should decide the matters on merits unless the case is

hopelessly without merit”.

That the Hon’ble Supreme Court has delivered the land mark judgment titiled
Manoharan V/s. Shiv Ranjan and others reported in (2014) 4 SCC 163 and in the
said judgment much emphasis has been laid on paragraph nos. 9 and 13 which are

quoted herein-below :-

“irie.....9. In the case of State of Bihar & Ors. v. Kameshwar Prasad

Singh & Anr.[1], it was held that power to condone the delay in

approaching the Court has been conferred upon the Courts to enable
them to do substantial justice to parties by disposing the cases on merit.

The relevant paragraphs of the case read as under:

“11. Power to condone the delay in approaching the Court has been
conferred upon the Courts to enable them to do substantial justice to
parties by disposing of matters on merits. This Court in Collector, Land

Acquisition, Anantnag v. Mst. Katiji (1987)ILLJ 500 SC held that the

expression 'sufficient cause' employed by the legislature in

the Limitation Act is adequately elastic to enable the Courts to apply the




law in a meaningful manner which subserves the ends of justice-that
being the life purpose for the existence of the institution of Courts. It
was further observed that a liberal approach is adopted on principle as
it is realised that:

1. Ordinarily a litigant does not stand to benefit by lodging an appeal
late.

2. Refusing to condone delay can result in a meritorious matter being
thrown out at the very threshold and cause of justice being defeated. As
against this when delay is condoned the highest that can happen is that
a cause would be decided on merits after hearing the parties.

3. 'Every day's delay must be explained' does not mean that a pedantic
approach should be made. Why not every hour's delay, every second's
delay? The doctrine must be applied in a rational common sense
pragmatic manner.

4. When substantial justice and technical considerations are pitted
against each other, cause of substantial justice deserves to be preferred
for the other side cannot claim to have vested right in injustice being
done because of a non-deliberate delay.

5. There is no presumption that delay is occasioned deliberately, or on
account of culpable negligence, or on account of mala fides. A litigant
does not stand to benefit by resorting to delay. In fact he runs a serious
risk.

6. It must be grasped that judiciary is respected not on account of its
power to legalize injustice on technical grounds but because it is
capable of removing injustice and is expected to do so.

XXX XXX XXX



12. After referring to the various judgments reported in New India
Insurance Co. Ltd. v. Shanti Misra [1976] 2 SCR 266, Brij Inder Singh
v. Kanshi Ram (1918)ILR 45 P.C. 94, Shakuntala Devi Jain v. Kuntal
Kumari [1969]1 SCR 1006, Concord of India Insurance Co. Ltd.

v. Nirmala Devi [1979] 118 ITR 507(SC), Lala Mata Din v. A.
Narayanan [1970] 2 SCR 90, State of Kerala v. E.K. Kuriyipe 1981
(Supp)SCC 72, Milavi Devi v. Dina Nath (1982)3 SCC 366a, O.P.
Kathpalia v. Lakhmir Singh AIR 1984 SC 1744, Collector, Land
Acquisition v. Katiji (1987) ILLJ 500 SC, Prabha v. Ram Parkash Kalra
1987 Supp(1)SCC 399, G. Ramegowda, Major v. Sp. Land Acquisition
Officer [1988] 3 SCR 198, Scheduled Caste Co-op. Land Owning
Society Ltd. v. Union of India AIR 1991 SC 730, Binod Bihari Singh
v. Union of India AIR 1993 SC 1245, Shakambari & Co. v. Union of
India AIR 1992 SC 2090, Ram Kishan v. U.P. SRTC 1994 Supp(2)SCC
507 and Warlu v. Gangotribai AIR 1994 SC 466, this Court in State of
Haryana v. Chandra Mani 2002(143) ELT 249(SC) held ;

Cee The expression 'sufficient cause' should, therefore, be considered
with pragmatism in justice-oriented process approach rather than the
technical detention of sufficient case for explaining every day's delay.
The factors which are peculiar to and characteristic of the functioning
of pragmatic approach injustice oriented process. The Court should
decide the matters on merits unless the case is hopelessly without merit.
No separate standards to determine the cause laid by the State vis-a-vis
private litigant could be laid to prove strict standards of sufficient
cause. The Government at appropriate level should constitute legal cells
to examine the cases whether any legal principles are involved for

decision by the Courts or whether cases require adjustment and should



authorize the officers to take a decision to give appropriate permission
for settlement. In the event of decision to file the appeal needed prompt
action should be pursued by the officer responsible to file the appeal and
he should be made personally responsible for lapses, if any. Equally, the
State cannot be put on the same footing as an individual. The individual
would always be quick in taking the decision whether he would pursue
the remedy by way of an appeal or application since he is a person
legally injured while State is an impersonal machinery working through
its officers or servants.’ To the same effect is the judgment of this Court
in Special Tehsildar, Land Acquisition, Kerala v. K.V. Ayisumma AIR
1996 SC 2750.

13. In_Nand Kishore v. State of Punjab (1995)6 SCC 614 this Court

under the peculiar circumstances of the case condoned the delay in
approaching this Court of about 31 years. In N. Balakrishnan v. M.
Krishnamurthy 2008(228)ELT 162(SC) this Court held that the purpose

of Limitation Act was not to destroy the rights. It is founded on public

policy fixing a life span for the legal remedy for the general welfare. The
primary function of a Court is to adjudicate disputes between the parties
and to advance substantial justice. The time limit fixed for approaching
the Court in different situations is not because on the expiry of such time
a bad cause would transform into a good cause. The object of providing
legal remedy is to repair the damage caused by reason of legal injury. If
the explanation given does not smack mala fides or is not shown to have
been put forth as a part of a dilatory strategy, the Court must show
utmost consideration to the suitor. In this context it was observed in N.

Balakrishnan v. M. Krishnamurthy”.




4.3

4.4

4.5

4.6

In the catena of judgments referred above, the power to condone the delay in
approaching the Court has been conferred upon the Courts to enable them to do
substantial justice to parties by disposing of matters on merits and the expression
‘sufficient cause’ used in the proviso employed by the legislature in the Limitation
Act 1s adequately flexible to enable the courts to apply the law in a meaningful

manner which sub serves the ends of justice.

That it is submitted that the opinion sought from the CA on 04.11.2019 on behalf
of the applicant was done not even a whole month after the order was uploaded on
the portal on 11.10.2019 and shows alacrity and speed on part of the applicant,
rather than negligence or violation of provisions of law as alleged by the

respondent.

That it is submitted that the allegation of the respondent is patently false and that
the applicant has filed the application for condonation of delay with the intention
of explaining the reasons for the delay and the same has been done in a very

thorough manner by the applicant.

That it is submitted that the demand draft has been prepared on 04.02.2020 and
that the same has been prepared after the order was uploaded on the portal on

11.10.2019.

That it is submitted that the application for the condonation of delay preferred by
the applicant is bona fide and no disrespect is meant to either the law or this

Hon’ble Tribunal.



4.7

4.8

4.9

That it is submitted that the appeal was filed by the applicant mere two days after
receiving the certified copy of the impugned order and there is delay of merely 69
days in filing the appeal. Also, the intentions of the applicant being called malafide
is a completely unfounded accusation as a detailed account for the delay in filing
the application has been disclosed by the applicant in the condonation application.
It is submitted that the delay has been sufficiently explained with reasons.

Therefore, it would proper to condone the delay in the interest of justice.

That it is submitted that the applicant has a bonafide grounds for the delay and the
cogent reasons provided for the same are completely explicable and refute the
allegations of malafide intentions of the applicant as claimed by the respondent. It
is further submitted that the delay in filing the appeal is neither deliberate nor
intentional and that the applicant would in fact face irreparable loss and injury if

the delay is not condoned.

That it is submitted that the applicant has a prima facie case in its favour and that
the balance of convenience is in fact in favour of the applicant. The said
application for condonation of delay is liable to be allowed and it would be proper

to condone the delay in the interest of justice.

We heard the learned counsels for the parties and perused the whole records.

From the perusal of records, it is vivid that the impugned order was passed on
05.09.2019 which was uploaded on RERA website on 11.10.2019. The applicant
received its certified copy on 17.02.2020 and thereafter filed the instant appeal on
19.02.2020 i.e. after delay of 69 days, if we calculate the delay period from the
date of uploading the impugned order on website of Regulatory Authority which is



11.10.2019 after excluding the period of limitation i.e. 60 days as provided under
Section 44(2) of the Act and if we calculate the delay period from the date of
receiving the certified copy i.e. 17.02.2020 there is no delay in view of Section

44(2) of the Act.

Now the question is-Whether the applicant has sufficiently explained the delay
of 69 days?

The learned counsel for the applicant submitted that he has sufficiently
explained the cause of delay. He further submitted that the delay caused in filing
the instant appeal is neither deliberate nor intentional hence it would be in the
interest of justice to condone the delay otherwise the applicant will suffer
irreparable loss. The learned counsel cited the following cases in support of his

submissions ;-

1. Collector, Land Acquisition, Anant Nag and another reported in (1987) 2
SCC 107.

2. Special Tehsildar Vs K.V. Ayisumma, Civil Appeal No. 334 of 1993
reported in 1996 AIR (SC) 2750.

3. State of Nagaland Vs. Lipok AO and others reported in (2005) 3 SCC 752.

4. Nand Kishore Vs. State of Punjab reported in (1995) 6 SCC 614.

Rebutting the argument of learned counsel for the applicant, the counsel for
the respondent submitted that the contents of delay condonation application are
false and misleading. He further submitted that it is settled principle of law that
even delay of single day should be explained in matter of seeking condonation of
delay whereas the applicant has miserably failed to explain the delay period.

Consequently, the delay condonation application deserves to be rejected.



Before adjudging the above submission of learned counsel for the parties, we

perused Section 44(2) of the U.P. Real Estate (Regulation and Development) Act,

2016. The verbatim language of Section 44(2) of the Act is reproduced as below :

“44 (2) Every appeal made under sub-section (1) shall be preferred
within a period of sixty days from the date on which a copy of the
direction or order or decision made by the Authority or the
adjudicating officer is received by the appropriate Government or
the competent authority or the aggrieved person and it shall be in
such form and accompanied by such fee, as may be prescribed:

Provided that the Appellate Tribunal may entertain any appeal after
the expiry of sixty days if it is satisfied that there was sufficient
cause for not filling it within that period”.

From the aforesaid provisions of Section 44(2), the following inferences can be

drawn :

11.

1il.

The period of limitation is sixty days and the appeal shall be preferred within
a period of sixty days.

The period of limitation shall be counted from the date on which a copy of
the impugned direction or order or decision given by the authority or the
adjudicating officer is received.

The expression- “The appeal shall be preferred within a period of sixty days
from the date on which a copy of the direction or order or decision ...... is
received”.

In our view the expression- “The appeal shall be preferred within a period of

sixty days from the date on which a copy of the direction or order or decision ......

is received” used in Section 44(2) also signifies the copy of communication of

order, decision or direction sent through electronic media, in present era of modern

technology.

Before proceeding further, it is pertinent to mention here Section-2(ha) and 2(j) of

the Information Technology Act, 2000.



Section 2(ha) reads as below:

“ Communication device' means cell phones, personal digital assistance or
combination of both or any other device used to communicate, send or transmit
any text, video, audio or image]

Section 2(j) says down:

"computer network' means the inter-connection of one or more computers or
computer systems or communication device through-

(i) the use of satellite, microwave, terrestrial line, wire, wireless or other
communication media; and

(ii) terminals or a complex consisting of two or more inter-connected computers
or communication device whether or not the inter-connection is continuously
maintained;|

Thus, the communication by electronic media i.e. through S.M.S., e-malil,
whatsapp & e-portal of the Court/Tribunal is also considered as a mode to bring
into knowledge of the parties to the suit, the said direction, order or decision
passed by Tribunal/Authority/Adjudicating Officer etc. If this mode is not adopted,
the mandate of Section 44(5) of the Act to decide the case within a period of sixty

days, has no meaning.

iv.  The appeal may be filed even after expiry of sixty days, if there exists

sufficient cause for not filing the same within that period i.e. sixty days.

In the instant appeal, the counsel for applicant-Yamuna Expressway
Industrial Development Authority has mentioned in delay condonation application
that after coming to know about the impugned order, the applicant informed the
higher authorities about it (i.e. the impugned order) for necessary action in the
matter and later it was decided that the appeal should be filed against the impugned
order before the Tribunal. Thereafter applicant contacted the counsel who was

representing the matter before the Regulatory Authority, Gautam Budh Nagar and



procured the related file from him in first week of January, 2020 for preparing the
appeal. Applicant after receiving the file visited Lucknow alongwith required
documents in second week of January, 2020 and then appeal was drafted.
Thereafter the applicant received the certified copy of the impugned order on
17.02.2020 from the office of Gautam Budh Nagar and filed the instant appeal
before the Tribunal on 19.02.2020. Before filing the appeal pre deposit under
Section 43(5) of the Act is mandatory and for this purpose also sometime is

required to arrange the funds.

Thus, in the facts and circumstances of the present case, as stated above the

delay of 69 days must not stand as impediment to decide the case on merit.

In catena of judgments the Hon’ble Apex Court has laid down that it must be
endeavour of the Court to decide the case on merit by giving the expression
“sufficient cause” a pragmatic justice oriented approach while dealing the point of

limitation.

In the case of Collector, Land Acquisition, Anant Nag and another reported
in (1987) 2 SCC 107 the Hon’ble Supreme Court while dealing with an application
under Section 5 of the Limitation Act has expressed the necessity of liberal

approach in condonation of delay and thus has observed:-

“It is common knowledge that this Court has been making a justifiably liberal
approach in matters instituted in this Court. But the message does not appear to
have percolated down to all the other Courts in the hierarchy. And such a liberal

approach is adopted on principle as it is realized that:-

1. Ordinarily a litigant does not stand to benefit by lodging an appeal late.



2. Refusing to condone delay can result in a meritorious matter being thrown out
at the very threshold and cause of justice being defeated. As against this when
delay is condoned the highest that can happen is that a cause would be decided on

merits after hearing the parties.

3. "Every day's delay must be explained" does not mean that a pedantic approach
should be made. Why not every hour's delay, every second's delay? The doctrine

must be applied in a rational common sense pragmatic manner.

4. When substantial justice and technical considerations are pitted against each
other, cause of substantial justice deserves to be preferred for the other side
cannot claim to have vested right in injustice being done because of a non-

deliberate delay.

5. There is no presumption that delay is occasioned deliberately, or on account of
culpable negligence, or on account of mala fides. A litigant does not stand to

benefit by resorting to delay. In fact he runs a serious risk.

6. It must be grasped that judiciary is respected not on account of its power to
legalize injustice on technical grounds but because it is capable of removing

injustice and is expected to do so”.

The Hon’ble Supreme Court in case of Special Tehsildar v/s K.V. Ayisumma, AIR
1996 (SC) 2750 was pleased to hold that when the delay was occasioned at the
behest of the Government, it would be very difficult to explain the day to day
delay. Thus, the Hon’ble Court has observed as below:-

“2. It is now settled taw that when the delay was occasioned at the behest of the
Government, it would be very difficult to explain the day today delay. The

transaction of the business of the Government being done leisurely by officers who



had no or evince no personal interest at different levels. No one takes personal
responsibility in processing the matters expeditiously. As a fact at several stages
they take their own time to reach a decision. Even in spite of pointing at the delay,
they do not take expeditious action for ultimate decision in filing the appeal. This
case is one of such instances. It is true that Section 5 of the Limitation Act
envisages explanation of the delay to the satisfaction of the Court and in matters

of Limitation Act made no distinction between the State and the citizen.

Nonetheless adoption of strict standard of proof leads to grave miscarriage of
public justice. it would result in public mischief by skilful management of delay in,
the process of filing the appeal ”.

In the case of State of Nagaland v/s. Lipok AO and others reported in (2005) 3
SCC 752 the Hon’ble Supreme Court has held that in condonation of delay of
filing of Appeal by the State ‘“sufficient cause” has to be considered with
pragmatism in justice oriented approach rather than the technical dedication of
sufficient cause for explaining every day’s delay. The Court should decide the
matter on merits unless the case is hopelessly without merit. Thus the Court
observed as below:-

“It is axiomatic that decisions are taken by officers/agencies proverbially at slow
pace and encumbered process of pushing the files from table to table and keeping
it on table for considerable time causing delay - intentional or otherwise - is a
routine. Considerable delay of procedural red-tape in the process of their making
decision is a common feature. Therefore, certain amount of latitude is not
impermissible. If the appeals brought by the State are lost for such default no
person is individually affected but what in the ultimate analysis suffers, is public
interest. The expression "sufficient cause" should, therefore, be considered with
pragmatism in justice-oriented approach rather than the technical detection of

sufficient cause for explaining every day's delay. The factors which are peculiar to



and characteristic of the functioning of the governmental conditions would be
cognizant to and requires adoption of pragmatic approach in justice- oriented
process. The court should decide the matters on merits unless the case is

hopelessly without merit”.

In Nand Kishore v. State of Punjab (1995)6 SCC 614, the Hon’ble Supreme Court

under the peculiar circumstances of the case has condoned the delay in
approaching this Court of about 31 years.
The Apex Court in_N. Balakrishnan v. M. Krishnamurthy 2008(228)ELT 162(SC)

held that the purpose of Limitation Act was not to destroy the rights. It is founded

on public policy fixing a life span for the legal remedy for the general welfare. The
primary function of a Court is to adjudicate disputes between the parties and to
advance substantial justice. The time limit fixed for approaching the Court in
different situations is not because on the expiry of such time a bad cause would
transform into a good cause. The object of providing legal remedy is to repair the
damage caused by reason of legal injury. If the explanation given does not smack
mala fides or is not shown to have been put forth as a part of a dilatory strategy,
the Court must show utmost consideration to the suitor. In this context it was

observed in N. Balakrishnan v. M. Krishnamurthy”.

In the case of State of Bihar & Ors. v. Kameshwar Prasad Singh & Anr.[1], the

Supreme Court held that power to condone the delay in approaching the Court has
been conferred upon the Courts to enable them to do substantial justice to parties

by disposing the cases on merit.

In Union of India vs. Gaini, A.I.LR. 2011 S.C. 977, the Hon’ble S.C. observed:
“The court should decide the matter on merit by giving the expression
sufficient cause a pragmatic justice oriented approach”.



The Hon’ble Supreme Court in case of Abdul Gafoor vs. State of Bihar,

A.ILR. 2012 S.C. 640 held:-
“Court should be reluctant to shut out consideration of case on merits on grounds

of limitation or other technicality”.

In Shakuntala Devi Jain V. Kuntal Kumari reported in AIR 1969 SC 575,
the Hon’ble Supreme held that unless want of bona fides of such inaction or
negligence as would deprive a party of the protection of Section 5 is proved, the
application must not be thrown out or any delay cannot be refused to be condoned.

The Hon’ble Apex Court in O.P. Kathpalia v. Lakhmir Singh, AIR 1984 SC
1744 held that if the refusal to condone the delay results in grave miscarriage of
justice, it would be ground to condone the delay.

Further the Hon’ble Supreme Court in the case of Haribhai Lakhmanbhai
seedhav vs. State of Gujarat and two others, 2009(27) LCD 1645 also held that
the Court should not reject appeal/revision on the ground of delay and the same
should be decided on merit.

The Hon’ble Supreme Court in re: The State of Madhya Pradesh and Ors.
vs. Bherulal, report in (2020) 10 SCC at page 654 has observed as under:-

“A preposterous proposition is sought to be propounded that if there is some merit
in the case, the period of delay is to be given a go by.”
Thus, in the light of afore-stated discussions, we are of the considered view

that the delay condonation application as moved by the applicant-Yamuna
Expressway Industrial Development Authority deserves to be allowed.

ORDER
The application dated 18.02.2020 filed by the applicant for condonation of

delay in filing the instant appeal, is allowed subject to payment of cost of
Rs.12,000/-; out of which Rs.6000/- shall be deposited in the Tribunal’s Fund and
the rest Rs.6000/- shall be paid to the respondent.

Let this defective appeal be registered as Regular Appeal.

(K.K. Jain) (T.B. Singh)
Aug. 18, 2022 Technical Member Judicial Member
Vks U.P. Real Estate U.P. Real Estate
Appellate Tribunal, Indira, Appellate Tribunal, Indira

Bhawan, Lucknow Bhawan, Lucknow



The judgment signed, dated and pronounced in the open Court, today.

(K.K. Jain) (T.B. Singh)
Aug. 18, 2022 Technical Member Judicial Member
Vks U.P. Real Estate U.P. Real
Appellate Tribunal, Indira, Appellate Tribunal, Indira
Lucknow Bhawan, Lucknow
(K.K. Jain)

Dated: 18.08.2022
VIJAYKUMAR

Estate
Bhawan,

(T.B. Singh)



