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Hon’ble Mr. Justice Suneet Kumar, Chairman.
Hon’ble Mr. Sanjai Khare, Judicial Member.
Hon’ble Mr. Rameshwar Singh, Administrative Member.

Shri Saghar Mehdi, learned counsel for the applicant/appellant and Dr.

Azhar Tkram, learned counsel for the respondent are present.

. Heard learned counsels for the parties.

The present execution application has been filed by the
applicant/appellant seeking execution of the order dated 05.10.2021 and

for imposition of penalty/prosecution of the respondent.

. At the outset, learned counsel appearing for the respondent-promoter
submits that respondent does not desire to file any objections and would

be addressing on the legal issues.

This Tribunal vide judgment and order dated 05.10.2021, passed in
Appeal No. 99/2022, was pleased to allow the appeal in favour of the
applicant/appellant, inter alia, directing the respondent to refund an
amount at Rs. 15,59,000/- to the applicant/appellant along with interest
thereon @ MCLR+1% per annum. The respondent was directed to
comply the order within 45 days from the date of receipt of the order.
Further, liberty was granted to the appellant to get the judgment and
order executed by approaching the Regulatory Authority.

The learned counsel for the respondent admits that judgment and order
dated 05.10.2021 till date has not been complied and the reason assigned
by the respondent is that they have preferred a defective second appeal
before Hon’ble High Court bearing RERA Appeal (D) No. 22/2022. It is
informed that the notice in the appeal has not yet been effected upon the

appellant/applicant. It is further submitted by learned counsel that the



remedy available to the applicant/appellant is to get the order, which is in
the nature of money decree, executed under Section 40(1) of the RERA
Act 2016 as arrears of land revenue. In this backdrop, it is submitted that

the instant application under Section 64 would not be maintainable.

In rebuttal, the learned counsel for the applicant/appellant submits that
arguments of the respondent are misconceived. Execution of an order for
recovery of money is distinct and different from the proceedings as
contemplated under Chapter VIII (Offences, Penalties and Adjudication)
for non-compliance of an order passed by the Tribunal by the respondent
which 1s willful and deliberate. Therefore, it is submitted that the
respondents have exposed themselves for offences/penalties
contemplated under Chapter VIII. Hence, the instant application has
been filed for execution, as well as, for imposition of penalty as
contemplated under Section 64. Section 40 falls under Chapter V of
RERA Act 2016 pertaining to Real Estate Regulatory Authority. Section
40 provides for recovery of interest or penalty or compensation and

enforcement of order etc. Sub Section 1 of Section 40 is extracted:

40(1) If a promoter or an allottee or a real estate agent, as the

case may be, fails to pay any interest or penalty or

compensation imposed on him, by the adjudicating officer or

the Regulatory Authority or the Appellate Authority, as the

case may be, under this Act or the rules and regulations made

thereunder, it shall be recoverable from such promoter or

allottee or real estate agent, in such manner as may be

prescribed as an arrears of land revenue.
On plain reading of the afore noted provision, the legislature has
explicitly provided that in the event a promoter fails to pay any interest
or penalty or compensation imposed upon him either by the Adjudicating
Officer, Regulatory Authority or Appellate Authority, as the case may,
the same would be recoverable in the manner as may be prescribed as
arrears of land revenue. Whereas, Chapter VIII deals with Offences,
Penalties and Adjudication, inter alia, Section 64 provides for imposition

of penalty for failure to comply the order of Appellate Tribunal by

promoter. Section 64 is extracted:

64. Penalty for failure to comply with orders of
Appellate Tribunal by Promoter.- If any promoter, who



fails to comply with, or contravenes any of the orders,
decisions or directions of the Appellate Tribunal, he shall be
punishable with imprisonment for a term which may extend
up to three years or with fine for every day during which
such default continues, which may cumulatively extend up
to ten per cent of the estimated cost of the real estate project,
or with both.

9. On conjoint reading of Section 40 and Section 64, both the Sections
operate in different fields and enacted for different purposes. Section
40(1) 1s confined to recovery of interest or penalty or compensation as an
arrears of land revenue, whereas, Section 64 specifically mandates that if
any promoter, who fails to comply with, or contravenes any of the
orders, decisions or directions of the Appellate Tribunal, he shall be
punishable with imprisonment for a term which may extend up to three
years or with fine for every day during which such default continues,
which may cumulatively extend up to ten per cent of the estimated cost

of the real estate project, or with both.

10.The learned counsel for the respondent placed reliance on the decision
rendered by the Hon’ble Supreme Court in M/s Newtech Promoters and
Developers Pvt. Ltd. Vs. State of U.P. & Ors. : 2021 SCC Online SC-
1044, to urge that in a case where proceedings has been initiated under
Section 40(1) of RERA Act 2016, in that event the proceedings under
Section 64 for imposition of penalty by way of prosecution would be

barred.

11.We have carefully perused the report with the assistance of learned
counsel for the respective parties. The Hon’ble Supreme Court has not
dealt with the issue as being raised and pressed by learned counsel for
the respondent. One of the questions before the Court was as to whether
Regulatory Authority has power to issue recovery certificate or recovery
of principal amount under Section 40(1) of the RERA Act; which came
to be answered that principal, as well as, interest would be recoverable as
arrears of land revenue in terms of Section 40(1) of RERA Act and Rules
23 and 24 of RERA Rules. The decision is not an authority on the issue

being raised by the learned counsel for the respondent.



12.In the circumstances, we arrive at a conclusion that the order dated
05.10.2021 passed by this Tribunal has been willfully and deliberately
flouted and not complied by the respondent. More than four years has
lapsed since then. Further, no reason or explanation for non-compliance
has been given by the respondent. Accordingly, this Tribunal is
constrained to allow the application (EA No. 4115/2022) by passing

following order:

(1) The Regulatory Authority is directed to execute the order
dated 05.10.2021 to recover the amount and interest thereon

as an arrears of land revenue.

(i1) The Registrar of this Tribunal is directed to draw a
complaint against the respondent company and its officials
and forward the same to RERA Authority for filing the
complaint before the competent Court/Magistrate in terms
of Section 80 of RERA Act 2016 for prosecution of

respondent company and its officials.

(Rameshwar Singh) (Sanjai Khare) (Suneet Kumar)

Dated: 19.11.2024
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