BENCH NO. 1

THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL
AT
LUCKNOW

APPEAL NO. 91 OF 2020
Pankaj Awasthi = e Appellant.
Versus

M/s Sunshine Infrawell Pvt. Ltd.  ....oooiiiiiinnne. Respondent.

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.
Hon’ble Mr. Rajiv Misra, Administrative Member.

Heard Shri Anurag Singh, the learned counsel for the appellant and Shri
Siddharth Nandwani, the learned counsel for the respondent no.1 as well

as Shri Ankit Kumar, Advocate holding brief of Shri Shobhit Mohan

Shukla, the learned counsel for respondent no. 2.

The appellant has approached this Tribunal challenging the order dated
10.01.2020 passed by the RERA, whereby the Complaint of the appellant
regarding legal possession of the booked unit and for refund of excess
amount with interest and correction of structural defects as per the
original plan along with penalty for 13 months delay in possession, was
rejected on the ground that the same does not fall in the jurisdiction of the
Regulatory Authority and the project in question does not fall under the
definition of ongoing project as well as the Project in question is not
registered with the RERA. The submission of learned counsel for the
appellant is that RERA has rejected the complaint of the appellant without

appreciating the true facts and circumstances of the case.

The brief facts of the case are that the appellant applied for a dwelling
unit in the project being developed by Sunshine Infrawell Pvt. Ltd. in
Sunshine Helios Plot No. GH-5 B, Sector 78, Noida - 201301. An
allotment letter dated 09.09.2010 of unit bearing no. 402, Fourth floor,
Block-E, Super Area 2050 Sq. ft. having a total sale consideration of Rs.
49,24,100/- was issued. The Builder Buyer Agreement was executed

between the appellant and the respondent with respect to the said unit.
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The possession of the unit was to be given by 30.06.2013 but interim
possession was delayed by 13 months. The further submission of learned
counsel for the appellant is that as per allotment letter the possession of
the unit was to be given after execution of the sub lease deed in favour of
the appellant, but the promoter/builder did not comply with the
registration of flat. The appellant thereafter sent various communication
and letters asking the respondent to execute the sale-deed in favour of the

appellant and to refund the excess money.

The further submission of learned counsel for the appellant is that the
ground on which the complaint of the appellant was dismissed, holds no
sanctity in reference to Section 14(3) and Section 11(4)(f) read with
Section 17(1) of the RERA Act. The possession of the unit was handed
over to the appellant on 25.07.2014 and thus, at the time of filing of the
complaint the time of five years had not lapsed and hence RERA had
ample jurisdiction to entertain the complaint and, thus ground taken by

the Regulatory Authority is erroneous and hence is liable to be set aside.

Shri Siddharth Nandwani, the learned counsel for respondent no. 1 while
opposing the appeal submitted that the RERA is seized with the
jurisdiction to enquire into the complaints preferred by the allottees of the
Real Estate Project “Sunshine Helios” including the appellant as the real
estate project has been developed and completed in all spheres prior to
coming into force of the provisions of the Act of 2016 and is not an
‘ongoing project’ as defined in Rule 2(h) of the Uttar Pradesh Real Estate
(Regulation and Development) Rules, 2016 and in view of the matter, the
provisions of the Act 2016 are not applicable to the real estate project
developed by the opposite party no. 1. The further submission is that the
opposite party no. 1 had applied for grant of completion certificate for the
real estate project developed by the opposite party no. 1 with the New
Okhla Industrial Development Authority, the competent authority vide an
application filed in the year 2014 and is, therefore, not an ‘ongoing

project’ as defined under Rule 2(h)(iv).

The learned counsel for respondent no. 1 further submitted that the
Bombay High Court in the case of Neelkamal Realtors Sub Urban
Private Limited Versus Union of India & Ors. (Writ Petition No. 2637 of
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2017) has held that the provisions of the Real Estate Regulation and
Development Act, 2016 would only apply after the project is registered
with the Regulatory Authority and since the real estate project of the
opposite party no. 1 was not an ‘ongoing project’ and the same was not
registered with the RERA, therefore, the provisions of the Act of 2016 are

not attracted against the opposite party no. 1.

The learned counsel for respondent no. 1 further drew our attention to
page 43 of the memo of appeal wherein in Compliant No. 12201825639
(Anshika Kushwaha Vs. M/s Sunshine Infrawell Pvt. Ltd.), the RERA,
Gautambudh Nagar while deciding issue no. 1 was pleased to observe
regarding the project in question to the effect that the same is not an

ongoing project, therefore, its registration with RERA is not expected.

The learned counsel for respondent no. 2 (RERA) also vehemently
opposed the ground of appeal and submitted that after having found that
the project in question was launched prior to enactment of Real Estate
(Regulation and Development) Act 2016, and project was not registered
under Real Estate (Regulation and Development) Act 2016 before the
U.P. Real Estate Regulatory Authority, the project in question has been
found to be under exceptional clause as provided in Rule 2(h)(iv) of the
U.P. Real Estate (Regulation & Development) Rules, 2016. The project is
not an ongoing project as the completion certificate had been applied by
the Builder prior to notification of the Rules i.e. prior to 27.10.2016, the
date on which the Rules were notified. The learned counsel for the
respondent no. 2 (RERA) further submitted that considering all the
aforesaid aspects that the complaint of the appellant/complainant has been
found to be not entertainable by the U.P. Real Estate Regulatory

Authority, the same was rejected.

The learned counsel for the appellant reiterated the same submissions in
response to the reply of the respondents and submitted that the complaint

of the appellant was required to be examined by the RERA on its merit.

We have examined the submission of learned counsels for the parties and

perused the records.



It is the admitted position that the project in question was completed
much prior to the promulgation of the Real Estate (Regulation and
Development) Act of 2016 and does not come under the definition of
ongoing project as per the provisions of Rule 2(h)(iv) of the U.P. Real
Estate (Regulation and Development) Rules, 2016. Since the project was
already completed, therefore, the same was not got registered with the
Regulatory Authority by the promoter/respondent no.l. The Hon’ble
Supreme Court in the recent Judgment rendered in the case of Newtech
Promoters and Developers Pvt. Ltd. Vs. State of U.P. and Ors. decided
on 11.11.2021, was pleased to observe that the provisions of the Act 2016
will apply only to the project registered under the provisions of the Act
2016. Since the project was unregistered and the same had already been
completed, therefore, RERA rightly rejected the complaint of the
appellant.

In view of the above, we do not find any illegality and perversity in the

order of Regulatory Authority. Accordingly, the appeal is dismissed.

Dated: 03.01.2022
Tanveer/- (Rajiv Misra) (D.K. Arora)



