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BENCH NO. 1 
Sr. No. 27  

 
 

THE UTTAR PRADESH REAL ESTATE APPELLATE 
TRIBUNAL 

AT 
              LUCKNOW 

 

Appeal No. 433/2022 

AUSPICIOUS SHELTERS PVT. LTD. 

VS. 

AVINASH KUMAR SINGH 

********* 

 
Hon’ble Mr. Justice, Suneet Kumar, Chairman.  
Hon’ble Mr. Devindar Singh Chaudhry, Technical Member. 

1. Heard Sri S.K. Srivastava, Advocate along with Sri Avinash Kumar Singh & 

Sri Prince Kumar, Advocates learned counsels for appellant, Sri Ankit 

Kumar Dixit, holding brief of Sri Shobhit Mohan Shukla, learned counsel 

for respondent no.1 and Sri Aadhar Nautiyal, Advocate assisted by Sri 

Asmer Tayyab, learned counsels for respondent nos. 2 and 4.  

2. The appellant is aggrieved by the order dated 04.01.2022 passed by U.P. 

Real Estate Regulatory Authority, at Lucknow (for short, ‘Regulatory 

Authority’) under Section 15 of the Real Estate (Regulation and 

Development) Act 2016 (for short, ‘Act 2016’), whereby, the project has 

been transferred to the fourth respondent ‘M/s URBANAC BUILDING 

TECHNOLOGIES, LLP.  

3. The submission of learned counsel for the appellant is that though the 

appellant had filed  objections before the Regulatory Authority, however, on 

the date fixed, they were not given an opportunity of being heard by the 

Regulatory Authority. It is submitted that the appellant has been adversely 
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prejudiced by depriving the appellant the right of being heard, as the counsel 

had received notice a few hours earlier.  

4. The sole question that arises for consideration is as to whether the appellant 

is an aggrieved person by the order passed under Section 15 of the Act 2016, 

and/or, in the alternatively as to whether the appellant was adversely 

prejudiced by depriving its counsel/representative of oral hearing.  

5. The facts, inter se, parties are not in dispute.  

6. The New Okhla Industrial Development Authority (NOIDA) allotted a plot 

of land to second respondent, M/s HSL Software Private Limited vide 

allotment letter dated 15.12.2005,  thereafter, executed sale-deed of the plot 

in favour of second respondent on 20.07.2006. The plot admeasuring 

20000.00 sq. mtr. situated at Plot No. A-46, Sector-62, Noida, U.P. was 

allotted for development and construction of a commercial establishment i.e. 

IT/IT Enabled Services building, for 14,00,000/- square feet saleable area.    

7. It is submitted that pursuant to a General Development Agreement dated 

09.04.2014, the first respondent (U.P. RERA) conveyed the development 

rights/registration in favour of third respondent, M/s Proplarity Infratech Pvt. 

Ltd. Pursuant thereof, the second respondent and the third respondent 

launched a project in the name and style “BIZLIFE” inviting investment 

from the allottees/customers in the project. The third respondent came to be 

registered as the promoter of the project and collected approximately Rs. 

119/- crores from 1113 allottees/customers and promised to deliver the units 

in the project by 2017.  

8. It is submitted that on 11.07.2017, the second and third respondent jointly 

conveyed the developments rights of the project in favour of the appellant-
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company. The agreement to that effect came to be executed between the 

appellant and respondent nos. 2 and 3.  It is submitted that the agreement 

dated 11.07.2017 had granted exclusive development rights of the project to 

the appellant. In other words, appellant became a part of the project in 2017 

by virtue of the agreement.  

9. On specific query, learned counsel for the appellant submits that agreement 

dated 11.07.2017, is an unregistered agreement. It is submitted that pursuant 

to the agreement, the appellant had invested considerable amount of money 

into the project and undertaken the construction on the site after engaging 

partners/associates. It appears that some dispute arose between the parties to 

the agreement and the project failed to proceed as per terms ofthe agreement. 

Aggrieved, allottees filed complaints, followed by execution proceedings 

against the promoter (respondent No.3). The Revenue (tax department) 

arrested the officials/director of respondent no. 2 and 3. Accordingly, 

recovery certificate came to be issued by the Regulatory Authority at 

Rs.1,35,40,119/- against the assets of the promoter. Further, allottees lodged 

FIR (No.733/2017),P.S. Sector 58, NOIDA against respondent no. 2 and 3.  

10.  In this backdrop, respondent no. 3, the registered promoter of the ongoing 

project, roped in the fourth respondent to transfer the project in terms of 

Section 15 of Act 2016. The proposal of the promoter was duly approved by 

two third allottees. It is not in dispute, inter se, parties that Regulatory 

Authority had approved the proposal after following due process as 

mandated under Section 15. 

11.  On specific query, learned counsel for the appellant does not dispute that 

the appellant had put in appearance in the proceedings by filing objections. It 

is also not disputed by the learned counsel for the appellant that at no point 
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of time after execution of the agreement dated 11.07.2017, appellant came to 

be registered as a promoter of the project. In other words, appellant is a 

partner/investor along with the promoter in the project. The appellant would 

have a right arising from the agreement executed inter se parties. The 

appellant would not have an independent and exclusive right, vis a vis, the 

promoter in so far it relates to the project. It is noted in the impugned order 

that the third respondent, i.e., the registered promoter, had submitted an 

application under Section 15 of Act 2016, on 08.11.2021 along with the 

consent of 519 allottees out of 750 allottees, with a request to the Regulatory 

Authority to permit it to transfer its majority rights and liabilities in the 

project to the fourth respondent. In para-6 of the impugned order, it is noted 

that none of the allottees had filed any objection against the proposal of the 

fourth respondent. The only objection that came to be filed was by the 

appellant-company, the erstwhile contractor of the project with a purpose of 

resisting the transfer of the project to the fourth respondent.  

12.  Learned counsel for the appellant submits that expression ‘contractor’ 

employed in the impugned order does not correctly describe the entity of the 

appellant. It is submitted that appellant is an investor in the project and had 

undertaken construction on the site of the project, by investing 

approximately Rs. 50/- crore in terms of the agreement. In this backdrop, 

learned counsel for the appellant submits that since the appellant was a stake 

holder, along with, third respondent i.e. promoter of the project, appellant 

thus, being an aggrieved person should have been given an oral hearing by 

the Regulatory Authority. It is further submitted that the mismanagement of 

the project, if any, was not due to the default of the appellant-company, but 
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due to the mismanagement of funds by the registered promoter i.e. third 

respondent. 

13. It would be apposite to examine Section 15 of the Act.  

“15. Obligations of promoter in case of transfer of a real estate 
project to a third party.  

(1) The promoter shall not transfer or assign his majority rights 
and liabilities in respect of a real estate project to a third party 
without obtaining prior written consent from two-third allottees, 
except the promoter, and without the prior written approval of the 
Authority: 

Provided that such transfer or assignment shall not affect the 
allotment or sale of the apartments, plots or buildings as the case 
may be, in the real estate project made by the erstwhile promoter. 

Explanation.— For the purpose of this sub-section, the allottee, 
irrespective of the number of apartments or plots, as the case may 
be, booked by him or booked in the name of his family, or in the 
case of other persons such as companies or firms or any 
association of individuals, by whatever name called, booked in its 
name or booked in the name of its associated entities or related 
enterprises, shall be considered as one allottee only. 

 (2) On the transfer or assignment being permitted by the allottees 
and the Authority under sub-section (1), the intending promoter 
shall be required to independently comply with all the pending 
obligations under the provisions of this Act or the rules and 
regulations made thereunder, and the pending obligations as per 
the agreement for sale entered into by the erstwhile promoter with 
the allottees: 

Provided that any transfer or assignment permitted under 
provisions of this section shall not result in extension of time to the 
intending promoter to complete the real estate project and he shall 
be required to comply with all the pending obligations of the 
erstwhile promoter, and in case of default, such intending promoter 
shall be liable to the consequences of breach or delay, as the case 
may be, as provided under this Act or the rules and regulations 
made thereunder. 

14. Section 15 mandates and casts an obligation on the promoter: 

(i) The promoter shall not transfer/assign majority rights in respect of the 
project to a third party save with written consent of two third of the 
allottees;  

(ii) The promoter is required to take prior consent of the Regulatory 
Authority before transfer/assignment of the project; 
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(iii) The tansfer/assignment shall not affect the agreement to sale/allotment 
or sale of units made by the erstwhile promoter (transferor). 

(iv) On transfer/assignment the intending promoter (transferee) shall 
comply all the pending obligations under the Act and agreement to 
sale.  

(v) Transfer/assignment permitted shall not result in extension of time to 
the intending promoter (transferer).    

15. In other words, the intending promoter, respondent no. 4 has been 

transferred/assigned the project with all rights/liabilities thereunder, by the 

promoter (respondent no. 3) having approval of two-third allottees and 

approval of the respondent no. 1 i.e. the Regulatory Authority. The 

transfer/assignment is complete.  

16. Be that as it may, it cannot be held that the appellant has been prejudiced in 

any manner by not giving oral hearing. Learned counsel for the appellant 

does not dispute that the appellant was one of the investors in the project and 

was engaged in the construction of the project. The arrangement emanates 

from an agreement between the appellant, respondent No.2 (landowner) and 

respondent No.3 (promoter), inter alia, pertaining to investment and sharing 

of the saleable area proportionality. In the circumstances, agreement dated 

11.07.2017, would not bind the fourth respondent not being privity to the 

contract. The project came to be transferred by the promoter (respondent 

No.3) to the fourth respondent as per statutory provisions mandated under 

Section 15 of Act 2016. The learned counsel for the appellant submits that 

had the appellant been given reasonable opportunity of oral hearing, the 

appellant would have impressed upon the Regulatory Authority and the 

allottees to transfer the project to the appellant-company. The argument of 

the learned counsel for the appellant, taken on face value, prima facie, 

appears to be attractive, but lacks merit. The remedy available to the  
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appellant is to claim damages for the loss suffered, if any, before the 

appropriate forum. The appellant in proceedings under Section 15, which 

primarily is a resolution scheme of the project, cannot enforce an agreement, 

so as to sabotage the project duly transferred to the fourth respondent on the 

consent of two third of the allottees. The resolution proceedings under 

Section 15 is under taken on the consent of two third allottees by the 

Regulatory Authority. The proceedings is not adjudicatory/adversarial, 

calling upon the Regulatory Authority to decide a lis involving third party 

rights/interest arising from a private agreement.    

17. Learned counsel appearing for the fourth respondent/promoter submits that 

the appellant-company came to be established and incorporated on 

24.06.2017, the development agreement between appellant and respondent 

Nos. 2 and 3 was executed, thereafter, on 11.07.2017, for the purposes of the 

development of the project. The respondent No.3 was duly registered as 

promoter on 19.08.2017. The appellant-company did not apply, nor, was 

registered as a co-promoter along with respondent No.3. It is submitted that 

the authorized signatory of appellant-company is also the director with 

respondent No.3/company. It appears, thereafter, that the project suffered 

due to financial mismanagement. The respondent no.3/promoter had to face 

the heat of the allottees/revenue. Consequently, a process for revival of the 

project was undertaken with the Regulatory Authority from 15.06.2021 to 

04.01.2022 with the approval of two third allottees of the project. 

18. It is further submitted that the respondent No.4 has since taken over control 

of the affairs from land owner (respondent no. 2) by purchasing 64.54 per 

cent share of respondent No.2. After, prolonged deliberations between the 

respondent No.1, 2 and 4, a fresh application came to be filed under Section 
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15 by respondent No.2 on 04.05.2022. Respondent No.2 came to be 

registered as a promoter of the project and made efforts along with 

respondent No.4 to revive and develop the project. 

19. It is further submitted that since then the respondent No.2 and 4 have 

completed almost 80 per cent of the project which include- 

(i) Respondent No.2 has settled the grievances of nearly 430 plus 

erstwhile allottees of the project, amounting to approximately Rs. 

94.50 Crores (Rupees Ninety-Four Crores and Fifty Lakhs). The cases 

have been settled uniformly by formulating a standard customer 

settlement policy with AOA under the aegis of respondent No.1.  

(ii) Respondent No.2 has incurred an amount of over Rs. 50 plus crores in 

the mobilization, construction, and development of the revived project 

despite facing major setbacks from NOIDA Authority. 

(iii) In addition, respondent No. 2 has settled with numerous erstwhile 

allottees, in whose favor recovery certificates were issued by 

respondent No.1, before transfer of the project. Approximately, Rs. 6 

crores have been expended by respondent No.2 towards this. 

(iv) To comply with the CIC norms of NOIDA post transfer of the project 

for its revival under the aegis of respondent No.1, respondent No.2 

has expended a sum of Rs. 9.42 crores towards CIC charges. 

(v) Respondent No.2 has also incurred a cumulative expenditure, 

approximately at Rs.  7 crores towards payments to different 

authorities, including, NOIDA for Lease Rent Charges, Time 

Extension Charges, Water Connection Charges, Electricity 

Connection Charges, and various other approvals.  

(vi) Respondent No.4 has also incurred several costs for conceiving this 

project, including, but not limited to around Rs. 9 crores towards the 

purchase of shareholding of respondent No.2. 

20. In this backdrop, it is submitted by the learned counsel appearing for the 

fourth respondent that appellant is stranger to the resolution proceedings and 
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was never registered as a promoter, nor, does the appellant has any 

rights/liabilities qua the project. It is further submitted that the appeal at 

behest of the appellant is not maintainable as the appellant is not an 

aggrieved person. The appellant, inter alia, was responsible for having failed 

the development of the project within the stipulated time, and is now 

attempting to cause hindrances towards the development/revival of the 

project which has the consent of two third allottees.  

21. The rights and liabilities of the appellant, if any, arise from an agreement 

which cannot be enforced/executed in proceedings under Section 15 of the 

Act 2016. The proceedings for resolution/transfer/assignment of the project 

can be initiated by the promoter and not a third party. The appellant, 

admittedly, is not registered as the promoter of the project. The appellant 

does not have the support, and or, consent of two third allottees of the 

project. The appellant, as per its own case, was one of the co-developers, 

along with respondent no. 3. The appellant, therefore, cannot escape the 

consequences/responsibility of the failed project. The appellant, accordingly, 

is neither an aggrieved person, nor, having locus to the resolution 

proceedings under Section 15 of the Act. The question is accordingly 

answered. 

22. Further, the appeal would not be maintainable for the reason that the 

allottees being necessary party to the lis and primary stake holders in the 

project. have not been made a party. Any order passed in the appeal would 

adversely affect the cause of the allottees. The appeal, accordingly, fails for 

non-joinder of necessary party. 

23. It is clarified that no other ground or point was pressed by the learned 

counsel for the appellant.  
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24. The appeal lacks merit, accordingly dismissed.   

25. The dismissal of appeal shall not preclude the appellant in taking remedy 

against the parties to the agreement in appropriate forum, in accordance with 

law, if so advised.     

         

Dated: 12.05.2025  (Devindar Singh Chaudhry)     (Suneet Kumar) 
Tanveer/- 

 


