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1.3

1.4

(Disposal of an application for condonation of delay supported with
affidavit dated 18.02.2021 and its objection dated 20.11.2021).

. That the impugned order was passed on 05.03.2019 by the learned

Authority and the same was uploaded on 08.03.2019.

That the impugned order was first time communicated on 27.03.2019
when the officer’s of the applicant tried to get the status of the complaint
and immediate thereafter the certified copy of impugned order was
applied by the applicant.

That it is important to mention here that being a government body the
appellant has a lengthy procedure to collect the details and to allow the
permissions for further proceedings.

That thereafter when the all documents have been arranged by the
concern officer then the file was allotted to the panel counsel but due to
force majeure circumstances of pandemic of Covid-19 the Central and
State Government has declared complete lockdown since 23™ March
2020 and that extended till 31* May, 2020.

That thereafter in the month of June, 2020 when offices reopened the

applicant has tried to handover the document to panel counsel but he has



1.5

1.6

1.7

1.8

1.9

1.10

failed to deliver due strict restrictions and safety features observed due to
Covid-19.

That in July, 2020 the file along D.D. of Rs.2,43,454/- along with
documents has been handed over to the panel counsel but the panel
counsel has made unnecessary delay in filing appeal.

That whereby the order was uploaded on 05.03.2019 on RERA web
portal and present appeal 1s being filed on 18.02.2021 therefore, present
appeal has been delayed by approx. 646 days.

That in view of above facts and circumstances, it is clear that the approx
90 days have passed away due to force majeure of pandemic Covid-19
and further delay has been made by the panel counsel of the applicant.
That as per above it is clear that the delay for filing in appeal is not
intentional which happened due to unacceptable situations and due to
force majeure of Covid-19, which was beyond the control of the
applicant.

That further the Hon’ble the Supreme Court of India in the case of B.
Madhuri Goud V. B. Damodar Reddy, reported in (2012) 12 SCC 693
has been pleased to hold that there should be a liberal, pragmatic, justice-
oriented, non-pedantic approach while dealing with an application for
condonation of delay, for the courts are not supposed to legalize injustice
but are obliged to remove injustice. Substantial Justice being paramount
and pivotal the technical considerations should not come in the way of
substantial justice.

That the counsel for the applicant had to arrange papers and documents
from different departments of the appellant and also approvals were

required to be obtained at various levels, which took considerable time.



1.11 That in the matter of G.Ramegowda, Major v. Spl. Land Acquisition
Officer, (1988) 2 SCC 142 the Hon’ble Apex Court held that : -

e The expression 'sufficient cause' must receive a
liberal construction so as to advance substantial justice and
generally delays in preferring appeals are required to be
condoned in the interest of justice where no gross
negligence or deliberate inaction or lack of bona fides is
imputable to the party seeking condonation of the delay. In
litigations to which Government is a party there is yet
another aspect which, perhaps, cannot be ignored. If
appeals brought by Government are lost for such defaults,
no person is individually affected; but what, in the ultimate
analysis, suffers is public interest. The decisions of
Government are collective and institutional decisions and
do not share the characteristics of decisions of private
individuals.

...... Governmental decisions are proverbially  slow
encumbered, as they are, by a considerable degree of
procedural red-tape in the process of their making. A
certain amount of latitude is, therefore, not impermissible.
It is rightly said that those who bear responsibility of
Government must have 'a little play at the joints'. Due
recognition of these limitations on Governmental
functioning-of course, within a reasonable limits-is
necessary if the judicial approach is not rendered
unrealistic. It would, perhaps, be unfair and unrealistic to
put Government and private parties on the same footing in
all respects in such matters. Implicit in the very nature of
Governmental functioning is procedural delay incidental to
the decision making process.”

1.12 That further the Hon’ble Supreme Court in State of Haryana v.

Chandra Mani, (1996) 3 SCC 132 at para 11 has observed that :

...... on account of impersonal machinery and the inherited
bureaucratic methodology imbued with the note-making,
file-pushing, and passing-on-the-buck ethos, delay on the
part of the State is less difficult to understand though more
difficult to approve, but the State represents collective
cause of the community. It is axiomatic that decisions are



1.13

1.14

taken by officers/agencies proverbially at slow pace and
encumbered process of pushing the files from table to table
and keeping it on table for considerable time causing delay
intentional or otherwise - is a routine. Considerable delay
of procedural red tape in the process of their making
decision is a common feature.”

That the Hon’ble Supreme Court further in State of Manipur vs.

KotingLamkang, (2019) 10 SCC 408 in para 7:

........ Court to be conscious of the bureaucratic delay and the slow
pace in reaching a government decision and the routine way of
deciding whether the State should prefer an appeal against a
Jjudgment adverse to it.”

That in view of the above mentioned facts and circumstances the

applicant has sufficient reason to condone the delay in filing of appeal

therefore, it is most graciously prayed before the Hon’ble Appellate

Tribunal to most graciously condone the delay and allow the present

application for delay condonation of approx 646 days for filing appeal in

favour of appellant.

OBJECTION FILED BY RESPONDENT DATAED 20.11.2021
AGAINST APPLICATION FOR CONDONATION OF DELAY.

2. The respondent-Lucknow Development Authority filed objection on

20.11.2021 against the application for condonation of delay which reads as

below:-

2.1 That the respondent submitted that the arguments given by the applicant on

the condonation of delay 1s completely baseless, that due to internal process

to obtain required permission from the board and other authorities to file

delayed appeal against the order dated 05.03.2019. That while they have a

large panel of lawyers an appropriate amount of resources. According to the

learned lawyer, he received the copy of the RERA order on March 28, 2019



and the lockdown imposed on March 23, 2020 that took a total of 361 days
for the Lucknow Development Authority to collect its documents and decide
whether the file against the order of RERA in RERA appellate. That all the
delay has been done by the Lucknow Development Authority and their
knowledgeable panel, so why should the respondent pay for it, while the
respondent deposited all the money by taking loan from the bank in 2012
itself. The interest of which is still being paid by the respondent. That after
receiving order from RERA respondent applied for order execution but after
two notices from Rera, Lucknow Development Authority made only partial
compliance of the Rera order dated 05.03.2019 by executing a registered
sale deed in favour of respondent in December 2020 and provided physical
possession at the end of January 2020 but they never bothered to complete
compliance the Rera order neither appealed in Hon’ble Appellate Tribunal it
clearly shows its intention for unnecessary delay and at the end Rera had
issued recovery certificate against Lucknow Development Authority in
January 2021 which intentionally not mentioned by Lucknow Development
Authority in its appeal. That above all excuses made by Lucknow
Development Authority are baseless as after RC issuance and regular
pursuance of respondent with collector and Lucknow Development
Authority VC for RC execution Lucknow Development Authority left with
no option and filed appeal against Rera order in February 2021. That learned
counsel has stated in their delay application that in July the panel has got a
DD of 243454 which is attached in appeal then why they have taken 3 dates
(for compliance of 43(5) all these grounds clearly show that they have
intentionally delayed and only filed the appeal after finding no way to escape
fro RC execution, therefore, it is humbly request of respondent that no delay

condolence should be given to applicant but should be penalized for this



2.2

2.3

negligence towards Hon’ble court order and harassing poor allottees whose
only dream is to own there own home. That if this compensation would
have been received by the respondent after the decision, then a benefit of a
large sum (in form of interest) would have helped his family a lot, but due to
the negligence of the LDA, the financial condition of the respondent has
become worse.

That it is important to mention here that as per the order dated 05.03.2019
the compensation calculation was till the date of actual possession but the
calculation made by respected CA 1is upto the date of registered sale deed

approx. one and a half month.

That the decision of the Supreme Court in the State of UP and others
versus bherulal A No. 62372/2020 Court said that:

(1) The Special Leave Petition has been filed with a delay of 663
days. The explanation given in the application for condonation of
delay is set out in paragraphs 3 and 4.2. We are constrained to
pen down a detailed order as it appears that all our counselling to
Government and Government authorities have fallen on deaf ears
i.e., the Supreme Court of India cannot be a place for the 2
Governments to walk in when they choose ignoring the period of
limitation prescribed. We have raised the issue that if the
Government machinery is so inefficient and incapable of filing
appeals/petitions in time, the solution may lie in requesting the
Legislature to expand the time period for filing limitation for
Government authorities because of their gross incompetence.
That 1s not so. Till the Statute subsists, the appeals/petitions have
to be filed as per the Statutes prescribed. 3. No doubt, some
leeway i1s given for the Government inefficiencies but the said
part is that the authorities keep on relying on judicial
pronouncements for a period of time when technology had not
advanced and a greater leeway was given to the Government
(Collector, Land Acquisition, Anantnag & Anr vs. Mst Katiji &
Ors (1987) 2 SCC 107). The position is more than elucidated by
the judgment of this Court in office of the Chief Post Master
General & Ors v Living Media India Ltd. & Anr (2012) 3 SCC



563 where the court observed as under.-“12) It is not in dispute
that the person(s) concerned were well aware or conversant with
the issues involved including the prescribed period of limitation
for taking up the matter by way of filing a special leave petition
in 3 this Court. They cannot claim that they have a separate
period of limitation when the Department was possessed with
competent persons familiar with court proceedings. In the
absence of plausible and acceptable explanation, we are posing a
question why the delay is to be condoned mechanically merely
because the Government or a wing of the Government is a party
before us. Though we are conscious of the fact that in a matter of
condonation of delay when there was no gross negligence or
deliberate inaction or lack of bonafide, a liberal concession has to
be adopted to advance substantial justice, we are of the view that
in the facts and circumstances, the Department cannot take
advantage of various earlier decisions. The claim on account of
impersonal machinery and inherited bureaucratic methodology of
making several notes cannot be accepted in view of the modern
technologies being used and available. The law of limitation
undoubtedly binds everybody including the Government. 13) In
our view, it is the right time to inform all the government bodies,
their agencies and instrumentalities that unless they have
reasonable and acceptable explanation for the delay and there
was bonafide effort, there is no need to accept the usual
explanation that the file was kept pending for several
months/years 4 dues to considerable degree of procedural red-
tape in the process. The government departments are under a
special obligation to ensure that they perform their duties with
diligence and commitment condonation of delay is an exception
and should not be used as an anticipated benefit for government
departments. The law shelters everyone under the same light and
should not be swirled for the benefit of a few. Considering the
fact that there was no proper explanation offered by the
Department for the delay except mentioning of various dates,
according to us, the Department has miserably failed to give any
acceptable and cogent reasons sufficient to condone such a huge
delay.” Eight years hence the judgment is still unheeded. 4. A
reading of the aforesaid application shows that the reason for
such an inordinate delay is stated to be only “due to un-
availability of the documents and the process of arranging the



documents”. In paragraph 4 a reference has been made to
“bureaucratic process works, it is inadvertent that delay occurs”.
5. A preposterous proposition is sought to be propounded that if
there is some merit in the case, the 5 period of delay is to be
given a go-by. If a case is good on merits, it will succeed in any
case. It is really a bar of limitation which can even shout out
good cases. This does not of course, take away the jurisdiction of
the Court in an appropriate case to condone the delay. 6. We are
also of the view that the aforesaid approach is being adopted in
what we have categorized earlier as “certificate cases”. The
object appears to be to obtain a certificate of dismissal from the
Supreme Court to put a quietus to the issue and thus, say that
nothing could be done because the highest Court has dismissed
the appeal. It is to complete this formalities and save the skin of
officers who may be at default that such a process is followed.
We have on earlier occasions also strongly deprecated such a
practice and process. There seems to be no improvement. The
purpose of coming to this Court is not to obtain such certificates
and i1f the Government suffers losses, it is time when the
concerned officer responsible for the same bears the
consequences. The irony is that in none of the cases any action is
taken against the officers, who sit on the files and do nothing. It
is presumed that this court will condone the delay and even in
making submissions, straight away counsels appear to 6 address
on merits without referring even to the aspect of limitation as
happened in this case till we pointed out to the counsel that he
must first address us on the question of limitation. 7. We are thus,
constrained to send a signal and we propose to do in all matters
today, where there are such inordinate delays that the
Government or State authorities coming before us must pay for
wastage of judicial time which has its own value. Such costs can
be recovered from the officers responsible. 8. Looking to the
period of delay and the causal manner in which the application
has been worded, we consider appropriate to impose costs on the
petitioner State of Rs.25,000/- (Rupees twenty five thousand) to
be deposited with the Mediation and Conciliation Project
Committee. The amount be deposited in four weeks. The amount
be recovered from the officers responsible for the delay in filing
the special leave petition and a certificate of recovery of the said
amount be also filed in this Court within the said period of time.



9. The special leave petition is dismissed as time barred in terms
aforesaid 7. 10. We make it clear that if the aforesaid order is not
complied within time, we will be constrained to initiate contempt
proceedings against the Chief Secretary.

2.4 That the appeal should be dismissed on cost and exemplary order be passed to
awake these authorities who are misusing the judicial processes.
Respondent is not a lawyer neither can afford so in this view if Hon’ble
Court finds anything wrong in this affidavit it is not intentional and

respondent seeking unconditional apology for that.

3. Heard the rival contentions of the learned counsels for both the parties

and perused the records.

The learned counsel for applicant/appellant submitted that the appellant
being an instrumentality of State adopts lengthy administrative process for
taking any decision either may be filing of an appeal, revision or any
litigation, besides this, Covid — 19 Pandemic also caused delay in filing the
instant appeal. Thus, the delay caused in filing this appeal is neither
deliberate nor intentional hence the delay condonation application deserves
to be allowed.

The learned counsel cited the following cases in support of his
contentions :

(i)  B.Madhuri Goud vs. B. Damodar Reddy (2012) 12 SCC 693;



(i)
(iit)
(iv)
v)

G.Ramegowda, Major v. Spl. Land Acquisition Officer,
(1988) 2 SCC 142;

State of Haryana v. Chandra Mani, (1996) 3 SCC 132 at para
11;

State of Manipur vs. KotingLamkang, (2019) 10 SCC 408;
and

Suo Motu Writ Petition (Civil) No. 03/2020 in re:
Cognizance for Extension of Limitation.

Countervailing the argument of the applicant’s counsel, the learned

counsel for respondent submitted that the applicant filed the instant appeal

through online on 20.02.2021 after expiry of limitation period only to linger

on the case as well as to harass the respondent. He further submitted that the

applicant has not shown any sufficient cause of delay for the period from

04.05.2019 to 14.03.2020, hence delay condonation application deserves to

be rejected.

At the outset, it is desirable to have a look upon Section 44(2) of the

Act, 2016 which is reproduced herein below:

“44 (2) Every appeal made under sub-section (1) shall be
preferred within a period of sixty days from the date on which
a copy of the direction or order or decision made by the
Authority or the adjudicating officer is received by the
appropriate Government or the competent authority or the
aggrieved person and it shall be in such form and
accompanied by such fee, as may be prescribed:

Provided that the Appellate Tribunal may entertain any
appeal after the expiry of sixty days, if it is satisfied that there
was sufficient cause for not filing it within that period.”



From the aforesaid provisions of Section 44 (2), the following
inferences can be drawn:

i. The period of limitation is sixty days and the appeal shall be
preferred within a period of sixty days.

ii. The period of limitation shall be counted from the date on which a
copy of the impugned direction or order or decision given by the
authority or the adjudicating officer is received.

iii.  The expression-“The appeal shall be preferred within a period of
sixty days from the date on which a copy of the direction or order
or decision..... is received”.

iv.  The appeal may be filed even after expiry of a period of sixty
days, if there exists sufficient cause for not filing the same within
that period i.e. sixty days.

In the present case, the impugned order relates to 05.03.2019 and
the instant appeal was filed on 20.02.2021 i.e. after delay of
approximately 626 days, if it is counted from the date of uploading the
impugned order dated 05.03.2019 on 08.03.2019 and after excluding the
period of limitation i.e. sixty days.

Now, we have to examine: Whether applicant/appellant Development

Authority has sufficiently explained the delay of 655 days in filing the
instant appeal?

In this regard the submission of the Ilearned counsel for
applicant/appellant is that the appellant- Lucknow Development Authority
being an instrumentality of state adopts lengthy administrative process for
taking any decision, hence delay caused in filing the present appeal, but
this submission of the learned counsel is not tenable because it is settled
provision of the constitution that—

“No one is above the law, either may be a common man or any high
ranking person/ officer i.e. everyone is equal before the law and is
entitled to get equal protection of the law”. [Article 14 of the
Constitution of India]. Hence in view of this provision, the appellant-
Development Authority is not entitled to get any additional favour as to
condonation of delay in filing the instant appeal.



In this context we also perused the principles laid down in case of
G.Ramegowda, Major v. Spl. Land Acquisition Officer, (1988) 2 SCC
142 on which the learned counsel had placed his reliance. In this case the
Hon’ble Apex Court held that : -

S The expression 'sufficient cause' must receive a
liberal construction so as to advance substantial justice and
generally delays in preferring appeals are required to be
condoned in the interest of justice where no gross
negligence or deliberate inaction or lack of bona fides is
imputable to the party seeking condonation of the delay. In
litigations to which Government is a party there is yet
another aspect which, perhaps, cannot be ignored. If
appeals brought by Government are lost for such defaults,
no person is individually affected; but what, in the ultimate
analysis, suffers is public interest. The decisions of
Government are collective and institutional decisions and
do not share the characteristics of decisions of private
individuals.

...... Governmental decisions are proverbially slow
encumbered, as they are, by a considerable degree of
procedural red-tape in the process of their making. A
certain amount of latitude is, therefore, not impermissible.
It is rightly said that those who bear responsibility of
Government must have 'a little play at the joints'. Due
recognition of these limitations on Governmental
functioning-of course, within a reasonable limits-is
necessary if the judicial approach is not rendered
unrealistic. It would, perhaps, be unfair and unrealistic to
put Government and private parties on the same footing in
all respects in such matters. Implicit in the very nature of
Governmental functioning is procedural delay incidental to
the decision making process.”

The counsel for the appellant has also placed reliance upon the verdict

given by the Hon’ble Supreme Court further in State of Haryana v.



Chandra Mani, (1996) 3 SCC 132 at para 11. The Hon’ble Court has
observed that :

(X3

...... on account of impersonal machinery and the inherited
bureaucratic methodology imbued with the note-making,
file-pushing, and passing-on-the-buck ethos, delay on the
part of the State is less difficult to understand though more
difficult to approve, but the State represents collective
cause of the community. It is axiomatic that decisions are
taken by officers/agencies proverbially at slow pace and
encumbered process of pushing the files from table to table
and keeping it on table for considerable time causing delay
intentional or otherwise - is a routine. Considerable delay
of procedural red tape in the process of their making
decision is a common feature.”

The counsel for the appellant also drew our attention towards the
proposition laid down in State of Manipur vs. KotingLamkang, (2019) 10
SCC 408, in this case the the Hon’ble Supreme Court in para 7 has ruled
that :

........ Court to be conscious of the bureaucratic delay and the slow
pace in reaching a government decision and the routine way of
deciding whether the State should prefer an appeal against a
Jjudgment adverse to it.”

In the above 3 cases, the Hon’ble Apex Court has no where
ruled that unexplained delay should be ignored.
Here it is also relevant to mention that the Hon’ble Apex Court in the

case of Post Master General & Ors vs. Living Media Limited and Anr
(2012) 3 SCC 563 has observed that—

“12. in a matter of condonation of delay when there was no
gross negligence or deliberate inaction or lack of bona fides, a liberal

concession has to be adopted to advance substantial justice. The claim on



account of impersonal machinery and inherited bureaucratic methodology
of making several notes cannot be accepted in view of modern
technologies being used and available. The law of limitation undoubtedly
binds everybody including the Government.”

“13. ... all the government bodies, their agencies and
instrumentalities that unless they have reasonable and acceptable
explanation for the delay and there was bonafide effort, there is no need to
accept the usual explanation that the file was kept pending for several
moths/years due to considerable degree of procedural red-tape in process.
The government departments are under a special obligation to ensure that
they perform their duties with diligence and commitment. Condonation of
delay is an exception and should not be used as an anticipated benefit for
the government departments. The law shelters every one under the same

light and should not be swirled for the benefit of a few .......

In the case of “Maniben Devraj Shah vs. Municipal Corporation of
Brihan Mumbai, (2012) 5 SCC 157” the Hon’ble Apex Court has
observed that—

“18. What colour the expression ‘sufficient cause’ would get
in the factual matrix of a given case would largely depend on bona fide
nature of the explanation. If Court finds that there has been no negligence
on the part of the applicant and the cause shown for the delay does not
lack bona fides, then it may condone the delay. If, on the other hand, the
explanation given by the applicant is found to be concocted or he is
thoroughly negligent in prosecuting his cause, then it would be a
legitimate exercise of discretion not to condone the delay. In cases
involving the State and its agencies/instrumentalities, the Court can take
note of the fact that sufficient time is taken in the decision making process
but no premium can be given for total lethargy or utter negligence of State



Office/ Machinery/ instrumentality and condonation of delay caused by
such officers cannot be allowed as a matter of course by accepting plea
that dismissal on ground of limitation will cause injury to public interest.”

The record shows that in the instant case the applicant has been very
negligent in filing the instant appeal.

The learned counsel for applicant/appellant further submitted that
Covid-19 Pandemic also created hindrances on account of which the
present appeal could not be filed in time. He cited orally the case of Suo
Motu Petition Writ (Civil) No. 03 of 2020.

We perused the case of Suo Motu Petition Writ (Civil) No. 3 of
2020, decided on 08.03.2020 by Hon’ble Apex Court, wherein due to the
onset of Covid-19 Pandemic the Hon’ble Supreme Court, taking Suo
Motu cognizance of the situation arising from the difficulties faced by the
litigants across the Country has observed:

1. In computing the period of limitation for any suit, appeal,
application or proceeding, the period from 15.03.2020 till
14.03.2021 shall stand excluded. Consequently, the balance period
of limitation remaining as on 15.03.2020, if any, shall become
available with effect from 15.03.2021.

2. In cases where the limitation would have expired during the period
between 15.03.2020 till 14.03.2021, notwithstanding the actual
balance period of limitation remaining, all persons shall have a
limitation period of 90 days from 15.03.2021. In the event the actual
balance period of limitation remaining, with effect from 15.03.2021,
is greater than 90 days, that longer period shall apply.

3. The period from 15.03.2020 till 14.03.2021 shall also stand
excluded in computing the periods 2 | P a g e prescribed under
Sections 23 (4) and 29A of the Arbitration and Conciliation
Act, 1996, Section 124 of the Commercial Courts Act, 2015
and provisos (b) and (c) of Section 138 of the Negotiable
Instruments Act, 1881 and any other laws, which prescribe
period(s) of limitation for instituting proceedings, outer limits
(within which the court or tribunal can condone delay) and
termination of proceedings.



4. The Government of India shall amend the guidelines for
containment zones, to state. ‘“Regulated movement will be
allowed for medical emergencies, provision of essential goods
and services, and other necessary functions, such as, time
bound applications, including for legal purposes, and
educational and job-related requirements.”

From the above observation, it is obvious that only in those case in
which period of limitation has expired during the period between
15.03.2020 to 14.03.2021, the litigants are entitled to get the
additional (balance) period of limitation to file the suit/appeal after
14.03.2021, and accordingly the limitation period shall be
calculated.

Later on the afore-stated period was extended from 15.03.2021 till

14.08.2021 vide order dated 23.09.2021 passed by Hon’ble Apex
Court in Misc. Appeal No. 665 of 2021. This period has been further
extended till 28.02.2022 in case of in re: Cognizance for extension of
limitation by Hon’ble Supreme Court of India in Misc. Application
Nos. 665 0of 2021 and 21 of 2022.

But in the present case the above propositions do not apply, because in
the instant case before Covid-19 Pandemic there was 315 days with the
appellant but it could not file the instant appeal in time. Why the instant appeal
has not been preferred within the time, applicant has failed to give any
sufficient reason for the same as it is obvious from the delay condonation
application itself.

The learned counsel for the applicant also drew our attention to the
principles laid down in the case of B. Madhuri Goud vs. Damodar Reddy,
(2012) 12 SCC 693, and submitted that in this case the Hon’ble Supreme Court
has laid down that - “There should be a liberal, pragmatic, justice-oriented, non-
pedantic approach while dealing with an application for condonation of delay,
for the courts are not supposed to legalise injustice but are obliged to remove
injustice.” Substantial Justice being paramount and pivotal the technical

considerations should not be given undue and uncalled for emphasis™.



No doubt, it is settled law that there should be a liberal and pragmatic
approach while dealing with the limitation application as the Hon’ble Apex Court
has held in the case of B. Madhuri Goud vs. Damodar Reddy, (2012) 12 SCC
693.

But it is also settled proposition of law that the concept of liberal approach,
while dealing with the application for condonation of delay does not mean that
party seeking condonation of delay is exempted to prove that “sufficient cause
exists” for condonation of delay.

The applicant must satisfy the Court that he was prevented by any “sufficient
cause” from prosecuting his case, and unless a satisfactory explanation is
furnished, the Court should not allow the application for condonation of delay.
The Court has to examine whether the mistake is bona fide or was merely a device
to cover an ulterior purpose.

Hon’ble Supreme Court in the matter of Brijesh Kumar and others vs.

State of Harayana and other, 2014(11) SCC 351 has laid down that:
“The Privy Council in General Fire and Life Assurance Corporation Ltd. vs.
Janmahomed Abdul Rahim, AIR 1941 PC 6, relied upon the writings of Mr.
Mitra in Tagore Law Lecturers 1932 wherein it has been said that “a law of
limitation and prescription may appear to operate harshly and unjustly in a
particular case, but if the law provides for a limitation, it is to be enforced even at
the risk of hardship to a particular party as a Judge cannot, on applicable grounds,
enlarge the time allowed by the law, postpone its operation, or introduce
exceptions not recognized by law.

In the case of Esha Bhattacharjee vs. Managing Committee of
Raghunathpur Nafar Academy And Others (2013) 12 SCC 64, on which the
reliance has also been placed upon by the learned counsel for applicant, the
Hon’ble Supreme Court has already laid down as below:

(i). There should be a liberal, pragmatic, justice-oriented, non-pedantic

approach while dealing with an application for condonation of delay, for



the courts are not supposed to legalise injustice but are obliged to remove
injustice.
(ii). The terms “sufficient cause” should be understood in their proper
spirit, philosophy and purpose regard being had to the fact that these terms
are basically elastic and are to be applied in proper perspective to the
obtaining fact-situation.
(iii). Substantial justice being paramount and pivotal the technical
considerations should not be given undue and uncalled for emphasis.
(iv). No presumption can be attached to deliberate causation of delay but,
gross negligence on the part of the counsel or litigant is to be taken note of.
(v). Lack of bona-fides imputable to a party seeking condonation of delay
is a significant and relevant fact.
(vi). It 1s to be kept in mind that adherence to strict proof should not affect
public justice and cause public mischief because the courts are required to
be vigilant so that in the ultimate eventuate there is no real failure of
Justice.
(vii). The concept of liberal approach has to encapsulate the conception
of reasonableness and it cannot be allowed a totally unfettered free
play.
(viii). There is a distinction between inordinate delay and delay of short
duration or few days, for to the former doctrine of prejudice is attracted
whereas to the latter it may not be attracted. That apart, the first one
warrants strict approach whereas the second calls for a liberal delineation.
(ix). The conduct, behaviour and attitude of a party relating to its
inaction or negligence are relevant factors to be taken into
consideration. It is so as the fundamental principle is that the courts
are required to weigh the scale of balance of justice in respect of both
parties and the said principle cannot be given a total go by in the name
of liberal approach.

(x). If the explanation offered is concocted or the grounds urged in the
application are fanciful, the courts should be vigilant not to expose the
other side unnecessarily to face such a litigation.



(xi). It is to be borne in mind that no one gets away with fraud,
misrepresentation or interpolation by taking recourse to the technicalities of
law of limitation.
(xii). The entire gamut of facts are to be carefully scrutinized and the
approach should be based on the paradigm of judicial discretion which is
founded on objective reasoning and not on individual perception.
(xiii). The State or a public body or an entity representing a collective cause
should be given some acceptable latitude.
(xiv). An application for condonation of delay should be drafted with
careful concern and not in a haphazard manner harbouring the notion that
the courts are required to condone delay on the bedrock of the principle that
adjudication of a lis on merits is seminal to justice dispensation system.
(xv). An application for condonation of delay should not be dealt with in a
routine manner on the base of individual philosophy which is basically
subjective.
(xvi). Though no precise formula can be laid down regard being had to the
concept of judicial discretion, yet a conscious effort for achieving
consistency and collegiality of the adjudicatory system should be made as
that is the ultimate institutional motto.
(xvii). The increasing tendency to perceive delay as non-serious matter and,
hence, lackadaisical propensity can be exhibited in a nonchalant manner
requires to be curbed, of course, within legal parameters.

Thus, from the above observations it i1s itself clear that- If the

explanation offered (for delay) is concocted or the grounds stated in the
application are fanciful, the courts should be vigilant not to expose the
other side unnecessarily to face such litigation.

The Hon’ble Apex Court in the case of M/s Dehri Rohtas Light
Railway Company Ltd. vs. District Board, Bhojpu & Ors (1992) 2 SCC
598 observed that the real test to determine the delay is that the petitioner



should come to the Court before a parallel right is created and that the lapse
of time is not attributable to any laches or negligence.

Duty of Court goes to the root of the matter. If suit, appeal or
application is beyond limitation, Court or Adjudicating Authority has no
jurisdiction; power or authority to entertain the matter and decide it on
merits. The Court has an independent duty to look into aspect of limitation
even though limitation has not been set up as a defence. [Noharlal Verma

vs. Distt. Co-operative Central Bank Ltd., (2008) 14 SCC 445].

In Basawaraj vs. Land Acquisition officer, (2013) 14 SCC 81, the
Hon’ble Supreme Court has held as below:

The term, “sufficient cause” means that the party should not have
acted in a negligent manner or there was a want of bona fide on its part in
view of the facts and circumstances of a case or it cannot be alleged that the
party has “not acted diligently”” or “remained inactive”.

The applicant must satisfy the court that he was prevented by any
“sufficient cause” from prosecuting his case, and unless a satisfactory
explanation is furnished, the court should not allow the application for
condonation of delay. The court has to examine whether the mistake is
bona fide or was merely a device to cover an ulterior purpose. (See also:
Manindra Land and Building Corpn. Ltd. V. Bhutnath Banerjee, AIR
1964 SC 1336, Mata Din v. A. Narayanan, (1969) 2 SCC 770: AIR 1970
SC 1953, Parimal v. Veena, (2011) 3 SCC 545: (2011) 2 SCC (Civ) 1 :
AIR 2011 SC 1150 and Maniben Devraj Shah v. Municipal Corpn. Of
Brihan Mumbai, (2012) 5 SCC 157 : (2012) 3 SCC (Civ) 24 : AIR 2012
SC 1629.

The expression ‘“sufficient cause” should be given a liberal
interpretation to ensure that substantial justice is done, but only so long as
negligence, inaction or lack of bona fides cannot be imputed to the party
concerned, whether or not sufficient cause has been furnished, can be

decided on the facts of a particular case and no straitjacket formula is
possible. (See also: Madanlal v. Shyamlal, (2002) 1 SCC 535 : AIR 2002



SC 100 and Ram Nath Sao v. Gobardhan Sao, (2002) 3 SCC 195 : AIR
2002 SC 1201).

In the same case (Basawaraj case) the Court has also held:

It is a settled legal proposition that law of limitation may harshly
affect a particular party but it has to be applied with all its rigour when the
statute so prescribes. The court has no power to extend the period of
limitation on equitable grounds. “A result flowing from a statutory
provision is never an evil. A court has no power to ignore that provision to
relieve what it considers a distress resulting from its operation.” The
statutory provision may cause hardship or inconvenience to a particular
party but the court has no choice but to enforce it giving full effect to the
same. The legal maxim “dura lex sed lex” which means “the law is hard
but it is the law”, stands attracted in such a situation”. It has
consistently been held that, “inconvenience is not” a decisive factor to be
considered while interpreting a statute.

The Hon’ble Court has further observed:

“The law on the issue can be summarised to the effect that where a
case has been presented in the court beyond limitation, the applicant has to
explain the court as to what was the “sufficient cause” which means an
adequate and enough reason which prevented him to approach the court
within limitation. In case a party is found to be negligent, or for want of
bona fide on his part in the facts and circumstances of the case, or found to
have not acted diligently or remained inactive, there cannot be a justified
ground to condone the delay. No court could be justified in condoning such
an inordinate delay by imposing any condition whatsoever. The application
is to be decided only within the parameters laid down by this Court in
regard to the condonation of delay. In case there was no sufficient cause to
prevent a litigant to approach the court on time condoning the delay
without any justification, putting any condition whatsoever, amounts to
passing an order in violation of the statutory provisions and it tantamounts
to showing utter disregard to the legislature.”

In P. Ramachandra Rao v. State of Karnataka, (2002) 4 SCC 578 :
2002 SCC (Cri) 830 : AIR 2002 SC 1856, the Hon’ble Supreme Court
held that judicially engrafting principles of limitation amounts to legislating
and would fly in the fact of law laid down by the Constitution Bench in



Abdul Rehman Antulay v. R.S. Nayak, (1992) 1 SCC 225 : 1992 SCC (Cri)
93 : AIR 1992 SC 1701 (also noted in Baswaraj case).

In P.K. Ram Chandram v. State of Kerala, (1997) 7 SCC 556, the
Hon’ble Court observed:

“Law of limitation may harshly affect a particular party but it has to
be applied with all its rigours when the statute so prescribes and the courts
have no power to extend the period of limitation on equitable grounds.”
[page 558 para 6].

In Ramlal vs. Rewa Coalfields Ltd. 1962 (2) SCR 762: AIR 1962 SC
361 the Hon’ble Apex Court while construing Section 5 of the Limitation
Act has held that the Court should bear in mind two important
considerations while dealing with the explanation for condonation of delay.
Firstly, that the expiration of the period of limitation prescribed for making
an appeal gives rise to a right in favour of the decree holder to treat the
decree as binding between the parties and this legal right which accrues to
the decree holder by lapse of time should not be light-heartedly disturbed,
and secondly, that if sufficient cause for the delay is shown discretion is
given to the Court to condone the delay. The Apex Court, however, has
further ruled that:

It is however, necessary to emphasize that even after sufficient cause
has been shown a party is not entitled to the condonation of delay in
question as a matter of right. The proof of sufficient cause is a condition
precedent for the exercise of the discretionary jurisdiction vested in the
Court by S.5. If sufficient cause is not proved nothing further has to be
done; the application for condonation of delay has to be dismissed on that
ground alone. If sufficient cause is shown then the Court has to enquire
whether in its discretion it should condone the delay. This aspect of the
matter naturally introduces the consideration of all relevant facts and it is at
this stage that diligence of the party or its bona fides may fall for
consideration; but the scope of the enquiry while exercising the
discretionary power after sufficient cause is shown would naturally be
limited only to such facts as the Court may regard as relevant.



In Arjun Singh vs. Mohindra Kumar: AIR 1964 SC 993 the Hon’ble
Apex Court explained the difference between a “good cause” and a
“sufficient cause” and observed that every “sufficient cause” is a good
cause and vice versa. However, if any difference exists it can only be that
the requirement of good cause is complied with on a lesser degree of proof
than that of “sufficient cause”.

In brief, the expression “sufficient cause” means that the party should

not have acted in a negligent manner and lightly. The grounds mentioned in
the application should be genuine. In the instant appeal, the applicant-
Lucknow Development Authority was not vigilant at all to file the instant
appeal in time.

The learned counsel, at last, submitted that the Demand Drafts along
with required papers were given to the panel counsel but he made
unnecessary delay in filing the instant appeal.

Even if, it is presumed that laches and negligence was on the part of
the counsel, even then it was equally the duty of the applicant-appellant to
see that the appeal be filed in time. If the appellants noticed that the lawyer
was not taking interest in attending to the brief in question, then they
should have immediately engaged some other lawyer to ensure that the
appeal be filed in time by another lawyer.

[Estate Officer, Haryana Urban Development Authority &
Another vs. Gopi Chand Atreja, Civil Appeal Nos. 5051-5052 of 2009
Decided on 12.03.2019, (S.C.) per Abhay Manohar Sapre, J]

In Lala Mata Din vs. A. narayanan, AIR 1970 (1953) (D.B), the
Hon’ble Supreme Court has held:

“There 1s no general proposition that mistake of counsel by itself is
always a sufficient ground for condoning delay. It is always a question

whether the mistake was bonafide or was merely a device to cover an



ulterior purpose, such as laches on the part of the litigant or an attempt to
save limitation in an underhand way”.

In case at hand, there is no fault or mistake on part of counsel.
Obviously, there is laches and negligence which can be attributed only and
only to the applicant-Authority; for not lodging the appeal in time. The
applicant-Authority has tried to explain the delay taking the baseless plea

while filing the instant appeal, but in vain.

Thus, in our view the explanation given by the applicant-Lucknow
Development Authority for delay of 315/655 days is vague and fanciful.
Hence the application for condonation of delay in filing the instant appeal
is liable to be rejected.

ORDER AS TO AMOUNT DEPOSITED UNDER SECTION 43(5) OF
THE ACT, IN CASE OF DISMISSAL OF APPEAL.
Now the question, is as to what should be done of the pre-deposit

made by the applicant-promoter in compliance of the provisions of Section
43(5) of the Act in case of dismissal of appeal.

The intent of the legislature in laying down the provision of pre-
deposit of the amount of penalty or any other amount payable to the
allotteee by the promoter before the appeal can be heard in the appellate
Tribunal, has been elucidated by the Hon’ble Apex Court in paragraph
127 of the judgment in the Civil Appeal No. 6745-6749 of 2021 M/s
Newtech Promoters and Developers Pvt. Ltd. vs. State of U.P. and
Others, the same reads as under:-

“....127. It may further be noticed that under the present real
estate sector which is now being regulated under the provisions of
the Act, 2016, the complaint for refund of the amount of payment
which the allottee/consumer has deposited with the promoter and
at a later stage, when the promoter is unable to hand over
possession in breach of conditions of the agreement between the



parties, are being instituted at the instance of consumer/allottee
demanding for refund of the amount deposited by them and after
the scrutiny of facts being made based on contemporaneous
documentary evidence on record made available by the respective
parties, the legislature in its wisdom has intended to ensure that
the money which has been computed by the authority at least must
be safeguarded if the promoter intends to prefer an appeal before
the tribunal and in case, the appeal fails at a later stage, it
becomes difficult for the consumer/allottee to get the amount
recovered which has been determined by the authority and to
avoid the consumer/allottee to go from pillar to post for recovery
of the amount that has been determined by the authority in fact,
belongs to the allottee at a late stage could be saved from all the
miseries which come forward against him.”

The Hon’ble Supreme Court has held that even the principal amount

invested by the allottee can be recovered as arrears of land revenue under
Section 40(1) of the Act. It is further clarified by Hon’ble Supreme Court
that the intention of the legislature is to provide a mechanism for early
recovery of the amount invested by the allottee along with the interest
incurred thereon. Although Section 40 of the Act, 2016 gives powers to the
Appellate Tribunal to enforce its decisions, but the Tribunal does not have
adequate infrastructure and the required sufficient human resource to determine
and certify the amount due from the applicant/promoter to be paid to the
respondent/allottee.

The calculation of the exact amount due to be paid to the
respondent/allottee normally is to be determined upto the date of actual payment.
As the facts and figures are available with the Regulatory Authority, which is
executing its or A.O.’s original order, therefore, due diligence is required while
calculating the amount payable, interest thereon, as well as verification of the
payments made by the allottee/promoter from time to time, etc. It would be
appropriate to transfer the amount deposited under Section 43(5) of the Act to the
Regulatory Authority for disposal as per provisions of the Act.



ORDER

The application dated 18.02.2021 filed on behalf of appellant for
condonation of delay in filing the instant Appeal No. (D) 173/2021 (LDA vs.
Praveen Kumar Singh) is rejected and consequently the appeal also stands
dismissed.

The amount deposited towards Section 43(5) of the Act, 2016 be
transferred to the concerned account of the Regulatory Authority forthwith for
disposal as per provisions of the Act because the details of the amount
recovered/or to be recovered from the appellant-Lucknow Development Authority
is available only with the Regulatory Authority.

The respondent/complainant is at liberty to move an application after expiry
of the period prescribed for appeal/revision for release of the amount deposited
under Section 43(5) of the Act, before the learned Regulatory Authority.

The copy of this order be sent to the Regulatory Authority immediately for
taking necessary action in the matter.

Let the file be consigned to the record room.

(K.K. Jain) (T.B. Singh)
Nov.07, 2022 Technical Member Judicial Member
Vks U.P. Real Estate U.P. Real Estate
Appellate Tribunal, Indira Bhawan, Appellate Tribunal, Indira Bhawan,
Lucknow Lucknow

Judgment, signed, dated and pronounced in the open Court.

(K.K. Jain) (T.B. Singh)
Nov. 07, 2022 Technical Member Judicial Member
Vks U.P. Real Estate U.P. Real Estate
Appellate Tribunal, Indira Bhawan, Appellate Tribunal, Indira Bhawan,

Lucknow Lucknow



(K.K. Jain) (T.B. Singh)

Dated: 07.11.2022
VIJAYKUMAR



